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In the District Court of the United States for the

District of Oregon.

A. C. CALLAN,
Plaintiff,

vs.

UNITED STATES SPRUCE PRODUCTION
CORPORATION, a Corporation,

Defendant.

CITATION.

To United States Spruce Production Corporation,

a Corporation, Above-named Defendant:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear before the United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, CaL, within thirty (30) days from

the date hereof, pursuant to a petition on appeal

filed in the Clerk's office of the District Court of
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the United States for the District of Oregon,

wherein A. C. Callan is appellant and you are ap-

pellee to show cause, if any there be, why the judg-

ment in the said cause should not be corrected and

speedy justice should not be done to the parties in

that behalf.

GIVEN under my hand at Portland, in said Dis-

trict, this 26 day of June, in the year of our Lord

one thousand nine hundred and twenty-eight.

R. S. BEAN,
District Judge. [1*]

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing citation by copy, as

prescribed by law is hereby admitted, at Portland,

Oregon, this 26 day of June, 1928.

CAREY & KERR,
Attorneys for Appellee.

[Endorsed] : Filed Jun. 26, 1928. [2]

In the District Court of the United States for the

District of Oregon.

November Term, 1927.

BE IT REMEMBERED, That on the 7th day of

November, 1927, there was duly filed in the District

Court of the United States for the District of Ore-

gon, a transcript of record on removal from the

Circuit Court of the State of Oregon for Multno-

*Page-iiumber appearing at the foot of page of original certified

Transcript of Record.
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mah County, in words and figures as follows, to

wit: [3]

In the Circuit Court of the State of Oregon for the

County of Multnomah.

No. M.-4684.

A. C. CALLAN,
Plaintiff,

vs.

UNITED STATES SPRUCE PRODUCTION
CORPORATION, a Corporation,

Defendant.

COMPLAINT.

The above-named plaintiff for his complaint

against the above-named defendant alleges and

shows to the Court:

I.

That at all the times hereinafter mentioned the

above-named defendant United States Spruce Pro-

duction Corporation was and now is a corporation

duly organized under the laws of the State of

Washington, and was and is duly licensed and au-

thorized to do business in the State of Oregon.

II.

That on the 5th day of April, 1919, at the city of

Portland, Oregon, the plaintiff and defendant en-

tered into a contract in writing, designated SPC-
333, whereby the defendant agreed to sell to the

plaintiff and the latter agreed to buy certain old

and new steel rails and rail accessories aggregating
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7,120 gross tons, which were then owned by defend-

ant, upon the following terms and conditions: The

defendant agreed to deliver the same to the plain-

tiff from time to time on cars for shipment, at the

storage yards in Portland, Oregon, and Vancouver,

Whiskey Creek, and Seattle, Washington, where

the same were then located, and the plaintiff agreed

to pay for the same the sum of $60 per gross ton

for the old and new rail, and the sum of $67.20 per

gross ton for the accessories, [4] F. O. B. cars

where the same were located as aforesaid; said

payments to be made in cash as delivery was so

made from time to time on the cars; the purchaser

to take delivery and pay for the same from time

to time as aforesaid, and the plaintiff agreed to

take and pay for at least one-third of said material

on or before July 1st, 1919, two-thirds on or before

October 1st, 1919, and the balance remaining on or

before December 30th, 1919; the plaintiff to pay

all storage charges for said material located at

points other than Vancouver Barracks, Washing-

ton, except that located at Earlington, Washing-

ton; the title to be retained by and remain in the

defendant and the material to remain where it was

then located until deliveries were made from time

to time and payments made therefor as aforesaid,

or mitil final jDayment for all of the material, it be-

ing agreed that the plaintiff might make ship-

ments therefrom from time to time upon making

payments therefor as aforesaid upon obtaining per-

mission of the property officer of the defendant, but

that final payment should be made for all said ma-
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terial irrespective of shipments on or before De-

cember 30th, 1919; the plaintiff at his own expense

to load all the materials remaining undelivered

December 1st, 1919. It v^as further agreed that

the said plaintiff had deposited with the defendant

$5,000 and that he would further deposit, at the

time of any deliveries of material under said con-

tract, $5 for each and every ton of relay rails de-

livered to the plaintiff, and $7.50 for each and

every ton of new rails and accessories delivered to

him, under said contract, and it was provided that

such deposits should not aggregate more than the

sum of $45,000; and it was further provided that

said sum of $5,000, together with the amounts paid

by virtue of said $5 and $7.50 payments i3er ton

aforesaid deposited, should go into a guaranty fund

to be retained by the defendant as security for the

full and faithful performance of all the terms and

conditions of said contract, and that if the said

purchaser should fail to take delivery [5] of and

pay for the said material within the time limits

set forth aforesaid, or fail to perform any of the

provisions or terms of this contract that the said

fund should be retained by the defendant as dam-

ages for any breach of said contract, and that all

right, title or interest of the plaintiff in and to

said fund would be thereby forfeited and said con-

tract should then be deemed canceled and termi-

nated, and that all rights of the plaintiff therein

should be determined as of the date of such can-

cellation; it being agreed that said fund would be

returned in toto to the plaintiff within thirty days
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of the termination of the contract provided he was

not in default as aforesaid or that said sums had

not been forfeited under the terms of the contract.

III.

That on the 8th day of November, 1919, the said

plaintiff and defendant entered into another con-

tract in writing, known as SPC-333 supplemental,

whereby the former said contract 333 was by mu-

tual consent amended and modified as follows: It

was recited therein that it was for the best inter-

est of both parties to said former contract, on ac-

count of conditions that arose since the execution

thereof, to amend the same, and it was therefore

agreed that paragraph 4 of said former contract

SPC-333 be amended to read as follows:

' "4. The purchaser agrees to take delivery

and pay for said material from time to time

and guarantees he will have taken delivery and

paid for at least one-third of said material on

or before April 1st, 1920, and at least two-

thirds of said material on or before July 1st,

1920, and the balance or remaining portion of

said material on or before October 1st, 1920."

And the plaintiff therein further agreed to deposit

with the defendant an additional $5,000 to be re-

tained by the defendant and placed in the said

guaranty fund created and described by paragraph

7 of [6] said contract SPC-333, and it was

agreed that, as stated in said former contract, the

same should be retained by the defendant as se-

curity for the full and faithful performance of all

the terms and conditions of said contract SPC-333,
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including- the said amendment; and it was therein

further agreed that except as therein amended the

said former contract should remain in full force.

IV.

That on the 3d day of February, 1921, the plain-

tiff and defendant entered into another contract in

writing, known as supplemental contract SPC-482,

still further amendatory of supplementary of said

contract SPC-333 as theretofore amended, by

which the time for plaintiff to take and pay for the

remaining rail and material aforesaid, was fur-

ther extended to and including the 1st day of June,

1921, and by the terms of which it was further

mutually agreed as follows: The defendant to sell

to the plaintiff, and the latter to buy, the said re-

maining material at the prices and on the condi-

tions stated in the two former contracts, the plain-

tiff' to pay for the same as delivered from time to

time the same prices fixed by the former contracts,

the x^laintiff further agreeing to save the defendant

harmless from any demurrage charges accruing

from failure to make payments before cars were re-

moved as therein provided; title to said material

being reserved in the defendant imtil payment

made for same on deliveries thereof from time to

time, as aforesaid, and in any event final payment

for all material remaining to be made, irresj^ective

of shipments, on or before the 1st of June, 1921;

and the plaintiff therein agreed that he would have

paid for all said rail and accessories on or before

June 1st, 1921, as aforesaid, and that he would have

removed, on or before said time, all that portion
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of same not previously removed. It was also

therein recited and agreed that the plaintiff had

deposited with the defendant, pursuant to the two

previous contracts, the sum of $10,000, represented

by bonds, and in addition thereto had [7] paid

into the guaranty fund the sum of $29,406.76, up to

and including the lOth day of December, 1920, and

that said bonds and said sum should remain in the

possession of the defendant as security for the

faithful performance of said contract, and should

be augmented in the manner theretofore provided,

by the payment of $5 per ton for each ton of re-

laying rails and $7.50 per ton of new rails and ac-

cessories into the said guaranty fund, as said ma-

terial was delivered, and that the provision of con-

tract SPC-333 for a maximum of $45,000 for said

fund was revoked. It was further provided that a

joint inventory and appraisal of the remaining rail

and accessories should be taken, on the 15th of

May, 1921; and that on the 1st of June, 1921, the

plaintiff should pay the defendant for all the re-

maining rail and accessories undelivered and un-

paid for according to the inventory and appraisal;

and that the said sums paid into the guaranty fund

should be applied by the defendant on the plain-

tiff's account but only in the event the plaintiff

should pay the remainder due by June 1st, 1921,

and that if the plaintiff failed to pay the differ-

ence between the amount due and the sum so ac-

cumulated in the guaranty fund, on the 1st of

June, 1921, the defendant might forfeit said guar-

anty fund, and that in no event should plaintiff be
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entitled to a credit for said fund as a payment for

a portion of said material. The defendant agreed

to load on cars at its own cost all material which

had been sold by the plaintiff and for which an or-

der for shipment had been lodged with defendant

prior to May 20th, 1921, but that its obligation to

load on cars and deliver material f. o. b. should

cease on August 1st, 1921. It was also further pro-

vided therein that in the event the plaintiff should

fail to pay for all said material on or before June

1st, 1921, or should fail or refuse to remove such

portions thereof from said yards as therein pro-

vided, or should fail or refuse to fully and faith-

fully perform each and every covenant and condi-

tion in said agreement provided to be kept [8]

by him, then all rights of the plaintiff under said

contract SPC-333 and as extended in supplemental

contract SPC-333, and all rights which might or

could accrue to the plaintiff under the said con-

tract 482, should, without notice, cease, be deter-

mined and held for naught, and that the plaintiff

should be deemed to have forfeited all right, title

and interest in or to the said guaranty fund, or

any part thereof, and that the same, including all

bonds and all moneys, should become the property

of the defendant and should be retained by the de-

fendant as liquidated damages for the breach of

said contract, and that the defendant should, without

notice, from and after the date of any breach of

any covenant in said contract contained by plain-

tiff to be kept, be released from any and all obli-

gation, either in law or equity, to make deliveries
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of said rail or rail accessories thereunder, and

miglit treat the said material in all respects as if

contract SPC-333, supplemental contract SPC-333

and this said contract SPC-482 had never been in

effect, and that the defendant might proceed im-

mediately to sell all of such rail and accessories in

the open market ; but that if the plaintiff performed

each and every covenant of said contract, including

the removal of the portions of said material men-

tioned, by June 1st, 1921, the defendant would re-

turn to the plaintiff the said bonds of the value of

$10,000 so deposited by him with defendant. It

was further provided that any portions of contract

SPC-333 and supplemental contract SPC-333

which might conflict with the said contract, known

as SPC-482 as aforesaid, were thereby canceled,

waived, abrogated, superseded and held for naught.

V.

That on the 2d day of June, 1921, at Portland,

Oregon, the plaintiff and defendant by mutual con-

sent entered into another contract in writing further

extending the time for plaintiff to purchase, take

and remove the remainder of said material men-

tioned and described in said former contracts, which

contract [9] was known as SPC-496, and after

reciting that there still remained a quantity of said

material undelivered, the said contract provided that

in consideration of the premises and the mutual

covenants and agreements therein contained, it was

agreed: that the defendant should sell to the plain-

tiff, and the latter should buy, the said remaining

rail and accessories, and that the defendant would
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sell and deliver the same to the plaintiff upon the

latter 's full compliance with all the terms and con-

ditions of said contract; that plaintiff should pay

for all rail, either new or relaying, $60 per gross

tons, and for all rail accessories $67.20 per gross

ton; all cars for shipping to be ordered by the de-

fendant only on requisition and request for release

by plaintiff, said prices to be paid to defendant at

the time of delivery of requisition, and no cars to be

loaded until receipt of the purchase price, nor cars

to leave the yard until such price was paid; pay-

ments to be made upon estimated weights and as

soon as such material was weighed settlements to

be made covering the previous shipments on such

estimated weights, plaintiff to save defendant harm-

less on account of any demurrage charges accruing

from the failure to make payments before cars were

moved as aforesaid; title to said material to be re-

tained by and remain in the defendant, and the

material to remain where the same was then located

until deliveries were made from time to time on

shipments out of said stock, and upon payments

made upon invoices as in the contract provided, or

until final payment for all of said material and

accessories should have been made, it being agreed

that the plaintiff should make shipments of such

material out of stock from time to time upon making

payment therefor as in said contract provided, but

that authority for such shipments should be first ob-

tained in writing from the property officer of the

defendant, and in any event final payment for all

material therein contracted for to be sold, should
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be made, irrespective of shipments, on or before the

1st day [10] of August, 1921. It was further

agreed that the plaintiff at the time of delivery of

said rail or accessories should deposit with the de-

fendant $5 for each ton of relay rail and $7.50 for

each ton of new rail and accessories delivered to

the purchaser; and it was therein recited that the

plaintiff had paid to the defendant on the 2d day of

June, 1921, $5,000, and agreed that hy plaintiff that

he would pay a further sum of $5,000 on June 15th,

1921, $5,000 on July 1st 1921, and $5,000 on July

15th, 1921, irrespective of the purchase price of $60

a gross ton for rail and $67.20 a gross ton for ac-

cessories; the said $5,000 payments, aggregating

$20,000, and the said payments of $5 per ton for

relay rail and $7.50 per ton for accessories and new

rail, to constitute what should be known as the

guaranty fund. It was further agreed that on or

before August 1, 1921, the plaintiff should pay the

defendant for all the remaining rail and accessories

undelivered and unpaid for, wherever located, at the

rates and prices aforesaid, and that plaintiff should

further have removed all that portion of the rail and

accessories then stored at Vancouver, Washington,

and Earlington, Washington, by the 1st of August,

1921; and that the sums paid by the plaintiff into

the gTiaranty fund should be applied by the de-

fendant upon the amount due from the plaintiff

on the 1st day of August, 1921, but only in the event

that plaintiff should have paid for the rest of the

sum due on the 1st of August, 1921. It was then

provided that if the plaintiff failed to so pay the
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difference between the amount determined to be due

and the accumulated sum in the guaranty fund on

the first of August, 1921, the defendant was em-

powered and authorized to forfeit said guaranty

fund in its entirety, and that in no event should the

plaintiff be entitled to credit for such guaranty fund

as a payment for a portion of said material, and

defendant agreed to load on cars at its own expense

all material sold the plaintiff for which an actual

order of shipment, specifying the consignee's name,

had been lodged with the defendant, [11] and that

the obligation of defendant to so load and deliver

material f. o. b. cars should cease and determine on

the 1st of October, 1921, but that nothing therein

contained should relieve the plaintiff from his obli-

gation to pay for all of said material by the 1st of

August, 1921. It was then further provided that

in the event the plaintiff failed, refused, or neglected

to pay for all of said material on or before the 1st

of August, 1921, or should fail, refuse, or neglect to

remove said portions of said material as were then

stored in the yards at Vancouver, Washington, and

Earlington, Washington, as therein provided, or in

the event that plaintiff should fail or refuse or neg-

lect to pay the said sums of $5,000 semi-monthly be-

ginning with the 15th of June, 1921, on the day on

which the same became due, or should fail, refuse,

or neglect to pay the sum per gross ton into the

guaranty fund, as therein provided, then all rights

of the plaintiff under said contract and all rights

which might or could accrue to him by reason of the

covenants therein contained, should, without notice,
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cease and be determined and held for naught, and

plaintiff should be deemed to have forfeited all his

rights, title and interest in and to the said guaranty

fund, or any part thereof, and that the defendant

was thereby empowered and authorized to treat the

said guaranty fund as its own property, free from

any equity or claim of plaintiff, and that the same

should be retained by the defendant as liquidated

damages for the breach of said contract, and de-

fendant should without notice from and after the

date of the breach of any covenant in said contract

contained be released from any and all obligation,

either in law or equity, to repay any of the said

sums so accumulated and paid to it, or to make

deliveries of said rail or rail accessories thereunder,

and that defendant might treat the said material in

all respects as if said contract had never been in

effect, and might proceed immediately to sell all of

the same in the open market. It was then further

provided [12] that if the plaintiff should

promptly and faithfully perform each and every

covenants and condition in said contract contained

by him to be kept, including the payments therein

provided to be made by him, and should have re-

moved the portions of said material from the yards

at Vancouver, Washington, and Earlington, Wash-

ington, the defendant would credit the plaintiff in

the final settlement and payment for the remaining

amount of rail and material on hand on the 1st of

August, 1921, with the said guaranty fund. And the

defendant therein further agreed to credit the plain-

tiff with the amount of $31,522.22 and to deliver to
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the plaintiff certain Liberty bonds in the par value

of $10,000, recited as having been theretofore for-

feited and become the property of the defendant,

the said credit to be applied by the defendant on the

amount due thereunder on August 1st, 1921, but only

in the event that the plaintiff should have promptly

and faithfully performed each and every covenant

therein contained by him to be kept and should

tender in cash the difference between the amount

due on August 1st, 1921, as therein provided and the

sum of $31,522.22; and it was agreed that nothing

therein contained should in anywise be a waiver

of any of the rights of the defendant in and to the

said sum of $31,522.22 or said Liberty bonds, and

that in the event of the plaintiff failing so to comply

with said agreement nothing therein contained

should be deemed to have revived or reinstated any

rights which the plaintiff might have had or claimed

to have had in said sum or bonds ; and in considera-

tion aforesaid the plaintiff* agreed, by said contract,

to extend the time of a lease of lands to defendant

for yard purposes up to and including December

15th, 1922, said lease being known as contract

SPC-457.

VI.

That upon the 1st of July, 1921, it became ap-

parent to the plaintiff that he would not be able

to sell or dispose of all the remaining said material

by August 1st, 1921, and he thereupon [13] on

July 1, 1921, applied to the defendant for a further

extension of time for the performance of said con-

tract SPC-496 and on the 8th day of July, 1921,
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an extension was agreed upon between the plaintiff

and defendant for the period of six months, whereby

the time for the performance by the plaintiff of the

covenants which were, by said contract SPC-496,

to be performed and completed on or before August

1st, 1921, and other times therein specified, were

extended for six months from said August 1st, 1921,

and from the other times fixed by said contract

SPC-496, including the time for the payment of the

last two sums of $5,000 each, which by the terms of

said contract SPC-496 were to be paid on July 1st

and July 15th, 1921, respectively; and plaintiff

thereupon continued to make sales and the defend-

ant continued to make deliveries and shipments as

under the other original terms of contract SPC-496,

and plaintiff made payments for such material in

accordance with the terms of said agreement, includ-

ing payment into the guaranty fund of the sums of

$5 and $7.50 per ton for the material so sold and

shipped; and defendant made no demand for the

payment of said two sums of $5,000 each, but con-

tinued to make deliveries as aforesaid, each party

acting on the theory that the said six months exten-

sion was in force as aforesaid.

YII.

That notwithstanding the said extension for six

months, agreed upon as aforesaid, the local sales

manager of the defendant at Portland, Oregon, de-

manded of the plaintiff that he put up collateral

not only for said two sums of $5,000 each but also

for the undelivered tonnage of said material which

said sales manager said and claimed amounted to
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4,000 tons, although in fact it amounted to not ex-

ceeding 1,972 tons, and plaintiff refused to accede

to said demand because the same was in violation

of the plan and terms of the contract of sale, and

of the extension of six months' time [14] for per-

formance of those terms, as aforesaid. That not-

withstanding such demand of said sales manager,

and notwithstanding the fact that the same was

made on or about July 14, 1921, and that the said

plaintiff did not comply with the same, the defend-

ant continued to make deliveries of said rail and

accessories to the plaintiff from time to time after

said July 14th, 1921, and up to October 30th, 1921,

and thereby waived the requirements of said de-

mand and acceded to the right of plaintiff to such

extension of six months agreed upon as aforesaid.

That said demand was further unauthorized because

it assumed a quantity of 4,000 tons of material re-

maining as subject to and covered by the said con-

tract of purchase whereas the quantity of said ma-

terial contracted to be purchased as aforesaid,

which remained and had not been previously de-

livered to and taken by the plaintiff, did not exceed

1,972 tons.

VIII.

That notwithstanding the said agreement to ex-

tend the time of plaintiff for performance of said

contract for six months longer, and notwithstand-

ing the fact that both parties acted upon the as-

sumption that the said extension was in force as

aforesaid, by the plaintiff continuing to take and

receive and pay for material and the defendant
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continuing to deliver the same from time to time

up to the 30th day of October, 1921, as aforesaid,

the defendant sent to and served upon the plain-

tiff, on the 29th day of September, 1921, a notice

in writing dated on that day, reciting alleged viola-

tions by the plaintiff of each of the four contracts

described in this complaint, in that plaintiff had

not taken and paid for the required quantity of

material within the required times specified in said

contracts, and had not made the two payments of

$5,000 each on July 1st, 1921, and July 15th, 1921,

as provided in contract SPC-496, and had not paid

for or tendered payment in cash on August 1, 1921,

for the material then remaining, and therein and

thereby attempted to forfeit the said guaranty

[15] fund and the said Liberty bonds of the value

of $10,000 and the said two payments of $5,000

which were made by the plaintiff on June 2, 1921,

and June 15th, 1921, respectively, and by said notice

the defendant declared that it rescinded and can-

celled and terminated the said contracts SPC-333,

supplemental SPC-333, supplemental SPC-482,

and contract SPC-496, and that the defendant re-

tained the said Liberty bonds and the sums ac-

cumulated in the said guaranty fund, claiming the

same as liquidated damages for the said alleged

breaches of said contracts by plaintiff, and declaring

that all the plaintiff's rights in and to the said

contracts were forfeited and held for naught.

IX.

That the plaintiff duly performed all the terms

and conditions of each and all of the four contracts
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herein mentioned and described, on his part to be

performed, except in the respects in which perform-

ance of the same as to taking the required quantity

within certain times, and making the paj^ments of

$5,000 each on July 1st, 1921, and July 15th, 1921,

and making payment for the remaining material on

August 1st, 1921, were waived and extended as

aforesaid, and plaintiff alleges that he relied upon

the extension of six months given to him as afore-

said, and upon the fact that defendant acted on the

theory that said extension was in force by deliver-

ing material as aforesaid until October 30th, 1921,

and that the former requirements of the contract

as to those matters had been thereby waived by de-

fendant.

XL
That the deposits of $10,000 in Liberty bonds of

the value of $10,000, and of the sums paid into the

guaranty fund by the said payments of $5 and

$7.50 per ton for all material delivered to the plain-

tiff, in excess of the fixed purchase price of the

same, and the payment and deposit of the two sums

of $5,000 each made June 2d, 1921, and June 15th,

1921, respectively, were all [16] made and paid

to the defendant, and received by it, as money had

and received to the use of the plaintiff; and that

the sums so deposited and paid were in the follow-

ing amounts:

United States Liberty Loan bonds of the

par value of $10,000.00

Cash tonnage deposits paid into said

guaranty fund 33,137 . 43
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Cash payments into guaranty fund on

June 2, 1921 and June 15, 1921, two

payments of $5,000 each 10,000.00

Total $53,137.43

XII.

That the said declaration of forfeiture, and said

rescission and termination of said contracts, by de-

fendant as aforesaid, were illegal and void in that

the said sums were held as security for the use of

the plaintiff as aforesaid and the plaintiff per-

formed the said contracts on his part, except as the

performance thereof in the respects as aforesaid

was waived by the defendant as aforesaid; and in

that the provisions of the contracts permitted for-

feiture of the entire gross sums and amounts for

the breach of any single one of the many covenants

and agreements therein to be performed by the

plaintiff, and that the damages, if any, which might

or could accrue to the defendant for the nonper-

formance of several of the said separate and single

covenants would be only very small, and entirely

disproportionate to the large amount of the entire

sum of said deposits in the guaranty fund; and in

that there was, at the time the said contracts were

made, and ever since has been a market and a

market value at the places for the delivery of said

material, and at Portland, Oregon, for all of the

said material, and said damages were always easily

ascertainable and were, if anything at all, grossly

disproportionate to the gross amount of the said

deposits and payments into the guaranty fund, and
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would not, in any event, exceed the sum of $5,000.

[17]

XIII.

That after the waiver on the part of the defend-

ant of any alleged breaches on the part of the plain-

tiff, as aforesaid, by the continuance of deliveries

after the notice of September 29th, 1921, was given

as aforesaid, which continued to be made until

October 30th, 1921, as aforesaid, the said defendant

did not give to the plaintiff after September 29th,

1921, at any time, any other notice that it would

cancel, rescind, or terminate said contracts, or give

to the plaintiff any time, reasonable or otherwise,

after October 30th, 1921, for the fulfillment and

performance of said contract on his part, or for

making the payments claimed to be due thereunder

by defendant, but on said October 30th, 1921, the

said defendant discontinued to make any further

deliveries of said material to plaintiff, and refused

to do so.

XIV.

That on the 5th day of January, 1927, the plain-

tiff demanded of the defendant that it return and

pay to the plaintiff* the said sum of $53,137.43, to-

gether with interest thereon from the time said

deposits and payments were made up to the time of

such demand, which interest then aggregated the

sum of $18,480.73, but that the said defendant re-

fused and still refuses to pay the same or any part

thereof.

WHEREFORE the plaintiff demands judgment

against the defendant for the said sum of $53,-
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137.43, with interest on the sums so paid and de-

posited with the defendant from the time of said

payments and deposits, together with the costs

and disbursements of this action.

CHESTER A. SHEPPAED,
RICHARD SLEIGHT,

Plaintiff's Attorneys. [18]

State of Oregon,

County of Multnomah,—ss.

I, A. C. Callan, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action, and that the foregoing complaint is true

as I verily believe.

A. C. CALLAN.

Subscribed and sworn to before me this 26 day

of September, 1927.

[Notarial Seal] WM. C. RALSTON,
Notary Public for the State of Oregon.

My commission expires January 11, 1929.

[Endorsed] : Filed Sept. 27, 1927. [19]

[Title of Court and Cause.]

SUMMONS.

To United States Spruce Production Corporation, a

Corporation, Defendant

:

IN THE NAME OF THE STATE OF ORE-

GON, You are hereby required to ai)pear and

answer the complaint filed against you in the above-

entitled action within ten days from the date of
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service of this summons upon you, if served within

this county, or if served within any other county

of this state, then within twenty days from the date

of the service of this summons upon you; and if

you fail so to answer, for want thereof, the plain-

tiff will take judgment against you for the sum of

$53,137.43, with interest on the sums paid and de-

posited with the defendant from the time of said

payments and deposits, together with the costs and

disbursements of this action.

CHESTER A. SHEPPARD,
RICHARD SLEIGHT,

Attorney for Plaintiff.

Address: 811 Pittock Block, Portland, Oregon.

State of Oregon,

County of Marion,—ss.

I hereby certify that I served the within sum-

mons within said county this 1st day of October,

1927, on the within named United States Si^ruce

Production Corporation, a corporation, by deliver-

ing a true copy thereof, prepared and certified to

by C. A. Sheppard, attorney for plaintiff together

with a copy of the complaint prepared and certified

to by C. A. Sheppard, attorney for plaintiff to

George E. Davis Corporation Commissioner for the

State of Oregon, personally and in person.

O. D. BOWERS
Sheriff of Marion County, Oregon.

By S. O. BURKHART,
Deputy. [20]
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State of Oregon,

County of Multnomah,—ss.

I, T. M. Hurlburt, Sheriff of Multnomah County,

Oregon, do hereby certify that I served the within

summons within said county and state on the 1st

day of October, 1927, on the within named defend-

ant United States Spruce Production Corporation,

a corporation, by personally delivering a copy

thereof prepared and certified to by Chester A.

Sheppard of attorneys for the plaintiff, together with

a copy of the complaint mentioned in the within

summons, prepared and certified to by Chester

A. Sheppard of attorneys for the plaintiff, to G. R.

Sweetser, statutory agent and secretary of the

aforesaid defendant corporation, personally and in

person.

T. M. HURiLBURT,
Sheriff* of Multnomah County County, Oregon.

By H. D. ORIFFITH,
Deputy.

Received Sheriff's Office, Multnomah Co., Oregon,

Sept. 27, 1927, at 4:05 P.M.

Received Sept. 29, 1927.

O. D. BOWER,
Sheriff Marion County, Oregon,

By W. Richardson,

Deputy.

[Endorsed] : Filed Oct. 4, 1927. [21]
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[Title of Court and Cause—No. M.-4684.]

NOTICE OF EEMOVAL.

To the Above-named Plaintiff and to Messrs. Ches-

ter A. Sheppard and Richard Sleight, His At-

torneys ;

You will please take notice that the defendant in

the above-entitled cause will file on the 10th day

of October, 1927, its petition and bond with the

above-named court, seeking to remove this action

from this court to the District Court of the United

States for the District of Oregon, and will present

said petition and bond to the above-named court

on the 10th day of October, 1927, at the opening of

court upon that day, or as soon thereafter as coun-

sel can be heard.

Dated October 5th, 1927.

CAREY & KER(R,

OMAR C. SPENCER,
Attorneys for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within notice of removal is

hereby accepted at Portland, Oregon, this 5th day

of October, 1927, by receiving a copy thereof, duly

certified to as such by Omar C. Spencer of attorneys

for defendant.

C. A. SHEPPARD,
Of Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 10, 1927. [22]
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[Title of Court and Cause—No. M.-4684.]

PETITION FOR REMOVAL.
Now comes defendant, United States Spruce Pro-

duction Corporation, a corporation, and makes tMs,

its petition for the removal of this cause to the Dis-

trict Court of the United States for the District of

Oregon.

This action was commenced by the filing of a com-

plaint on the 27th day of September, 1927, and

the service of summons and complaint upon peti-

tioner on the first day of October, 1927, and this

petition is made and filed before the expiration

of the time allowed to petitioner by the laws of the

State of Oregon and the rules of this court to

answer or plead to the said complaint.

The said action is a suit of a civil nature at law

and the matter in dispute therein exceeds the sum

of three thousand dollars ($3,000) exclusive of in-

terest and costs. The action is not one in which any

special bail was or is required.

Petitioner at the time of the commencement of

this action w^as and still is a corporation organized

under the laws of the state of Washington and not

a citizen or resident of the State of Oregon.

Plaintiff at the time of the commencement of

this action was and is a citizen and resident of the

State of Oregon.

This action is a controversy between citizens of

different states, to wit: between plaintiff, a citizen

and resident [23] of the State of Oregon, and the
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defendant, your petitioner, a citizen and resident

of the State of Washington.

Petitioner tiles and offers herein a bond with

good and sufficient surety in the penal sum of

one thousand dollars ($1,000) conditioned as re-

quired by the acts of Congress in that behalf made

and provided for entry in the District Court of the

United States for the District of Oregon within

thirty days from and after the date of the tiling

of this petition of a certified copy of the record in

this action, and for paying all costs that may be

awarded by the said District Court, if said District

Court shall hold that such action was wrongfully

or improperly removed thereto.

Your petitioner further prays that the said bond

may be accepted as good and sufficient and that this

court make its order for the removal of this cause

into the District Court of the United States for the

District of Oregon, in which district this action is

pending, pursuant to the acts of Congress in such

case made and provided, and cause the record herein

to be removed into the said District Court of the

United States, and that no further or other pro-

ceedings may be had in said cause in this court.

CAREY and KERR,
OMAR C. SPENCER,

Attorneys for Petitioner. [24]

State of Oregon,

County of Multnomah,—ss.

I, George R. Sweetser, being first duly sworn

depose and say that I am secretary of the United

States Spruce Production Corporation, the pe-
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titioner within named; that I have read the fore-

going petition for removal and the facts therein

stated are true, as I verily believe.

GEORGE R. SWEETSER.

Subscribed and sworn to before me this 5th day

of October 1927.

[Seal] DAVID L. DAVIES,
Notary Public for Oregon,

My commission expires Aug. 28, 1931.

State of Oregon,

County of Multnomah,—ss.

Due service of the within petition for removal

is hereby accepted at Portland, Oregon, this 5th

day of October, 1927, by receiving a copy thereof,

duly certified to as such by Omar C. Spencer of

attorneys for defendant.

C. A. SHEPPARD,
Of Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 10, 1927. [25]

BOND ON REMOVAL.

KNOW ALL MEN BY THESE PRESENTS
that the undersigned, United States Spruce Pro-

duction Corporation, a corporation organized and

existing under the laws of the state of Washington,

as principal, and National Surety Company, a cor-

poration organized and existing under the laws of

the state of New York, having an office in Portland,

Oregon, and being duly authorized to transact busi-

ness pursuant to the Act of Congress of August 13,
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1894, entitled "An Act relative to recognizances,

stipulations, bonds and undertakings, and to allow

certain corporations to be accepted as surety

therein" within the state of Oregon, as surety,

are held and firmly bound unto A. C. Callan, in the

penal sum of one thousand dollars ($1,000.00)

for the payment of which well and truly to be made,

we bind ourselves and our successors, jointly and

severally, firmly by these presents. Upon con-

dition, nevertheless, that

WHEREAS, the above-named A. C. Callan has

heretofore brought an action of a civil nature in the

Circuit Court of the State of Oregon, in and for the

county of Multnomah, against United States Spruce

Production Corporation; and

WHEREAS, the said United States Spruce Pro-

duction Corporation simultaneously with the filing

of this bond intends to file its petition in the said

action in said court for the removal of such action

into the District Court of the United States for the

district where such action is pending, to wit, the

District Court of the United States in and for the

District of Oregon, according to the provisions of

the Act of Congress in such case made and pro-

vided
;

NOW, THEREFORE, if the said petitioner,

United States Spruce Production Corporation,

shall enter in the District Court of the United

States for the District of Oregon, within thirty

days after the date of filing of said petition a certi-

fied copy of [26] the record in this action, and

shall pay all costs that may be awarded by the
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said District Court, if said District Court shall

hold that this cause was wrongfully or improperly

removed thereto, then the aboA^e obligation shall

be void, but otherwise shall remain in full force and

effect.

WITNESS our hands and seals this 5th day of

October, 1927.

UNITED STATES SPRUCE PRODUC-
TION CORPORATION.

By CAREY and KERR,
OMAR C. SPENCER,

Its Attorneys.

NATIONAL SURETY COMPANY.
By ROBERT WHYTE,

[Corporate Seal] Resident Vice-president.

By W. B. GILHAM,
Resident Assistant Secretary.

Countersigned

:

CAMPBELL, SMITH & COOK, INC.,

Resident Agent.

By LLOYD R. SMITH,
Pres.

State of Oregon,

County of Multnomah,—ss.

Due service of the within bond is hereby accepted

at Portland, Oregon, this 5th day of October, 1927,

by receiving a copy thereof, duly certified to as such

by Omar C. Spencer of attorneys for Defendant.

C. A. SHEPPARD,
Of Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 10, 1927. [27]
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BE IT REMEMBERED, that at a regular term

of the Circuit Court of the State of Oregon, for the

county of Multnomah, begun and held at the County

Courthouse in the city of Portland, in said county

and state, on Monday, the 3d day of Oct., A. D.

1927, the same being the first Monday in said month,

and the time fixed by law for holding a regular term

of said court. Present, Hons. JACOB KANZLER,
ROBERT G. MORROW, ROBERT TUCKER,
JOHN H. STEVENSON, LOUIS P. HEWITT,
WALTER H. EVANS, GEORGE TAZWELL,
and W. A. EKWALL, Judges.

WHEREUPON, on this Monday, the 10th day

of Oct., A. D. 1927, the same being the 7th judicial

day of said term of court, among other proceedings

the following was had, to wit

:

j[Title of Court and Cause—No. M.-4684.]

MINUTES OF COURT—OCTOBER 10, 1927—

ORDER OF REMOVAL.

The defendant. United States Spruce Production

Corporation, having presented to this court its peti-

tion for the removal of this cause to the District

Court of the United States for the District of

Oregon, and having tendered with such petition a

bond with good and sufficient surety in the penal

sum of one thousand dollars ($1,000.00) condi-

tioned upon the filing in said District Court of the

United States for the District of Oregon within

thirty days from the date of filing the said petition

of a certified copy of the record in this cause, and
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upon the payment of any costs that may be awarded

by the said District Court, if it shall hold that said

cause was wrongfully or improperly removed

thereto

;

NOW, THEREFORE, this court hereby accepts

said petition and hereby approve<i said bond and

proceeds no further in this cause, and it is

ORDERED that the Clerk of this court be and he

tis hereby directed to prepare and transmit to the

said District Court of the United States for the

District of Oregon, a copy of the record in this

cause.

Dated October 1927.

By the Court.

GEORGE TAZWELL,
Judge. [28]

CERTIFICATE OF CLERK CIRCUIT COURT
OF THE STATE OF OREGON TO TRAN-
SCRIPT OF RECORD ON REMOVAL.

State of Oregon,

County of Multnomah,—ss.

I, Jos. W. Beveridge, County Clerk and Ex-

Officio Clerk of the Circuit Court of the State of

Oregon in and for the County of Multnomah, do

hereby certify that the foregoing copy of complaint,

summons and proof of service, notice of removal

and proof of service, petition for removal and proof

of service, bond on removal and proof of service

and order of removal, constitute all the records

and proceedings had in a cause entitled A. C.
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Callan, Plaintiff, vs. United States Spruce Produc-

tion Corporation, a Corporation, Defendant, have

been by me compared with the originals and that

they are true and correct transcripts therefrom

and from the whole of such originals as the same

appear of record and on file in my office and in

my care and custody.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and af&xed the seal of said Court this

18th day of October, A. D. 1927.

[Seal] JOS. W. BEVERIDGE,
County Clerk.

By J. H. BUSH,
Deputy.

[Endorsed] : Transcript of Record. Filed No-

vember 7, 1927. [29]

AND AFTERWARDS, to wit, on the 19th day of

December, 1927, there was duly filed in said

court, an answer, in words and figures as fol-

lows, to wit: [30]

In the District Court of the United States for the

District of Oregon.

A. C. CALLAN,
Plaintiff,

vs.

UNITED STATES SPRUCE PRODUCTION
CORPORATION, a Corporation,

Defendant.
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ANSWER.

Comes now the defendant and for answer to the

complaint filed herein, admits, denies, and alleges

as follows:

I.

Defendant admits the allegations of paragraph I

of the complaint.

II.

As to the allegations of paragraph II of the com-

plaint defendant admits that on April 5, 1919, at the

city of Portland, Oregon, plaintiff and defendant

entered into a contract in writing designated SPC-
333, and defendant hereby refers to said contract

for the terms thereof. Except as above admitted

defendant denies the allegations of paragraph II of

the complaint.

III.

As to the allegations of paragraph III of the

complaint defendant admits that on November 8,

1919, plaintiff and defendant entered into a con-

tract in writing known as SPC-333 supplemental,

and defendant hereby refers to said contract for

the terms thereof. Except as above admitted de-

fendant denies the allegations of paragraph III

of the complaint. [31]

IV.

As to the allegations of paragraph IV of the

complaint defendant admits that on February 3,

1921, plaintiff and defendant entered into a con-

tract in writing as supplemental contract SPC-482,
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and defendant hereby refers to said contract for the

terms and provisions thereof. Except as above

admitted defendant denies the allegations of para-

graph IV of the complaint.

V.

As to the allegations of paragraph V of the com-

plaint defendant admits that on June 2, 1921, at

Portland, Oregon, plaintiff and defendant entered

into a contract in writing, which contract was

known as SPC^96, and defendant hereby refers

to said contract for the terms thereof. Except as

above admitted defendant denies the allegations of

paragraph V of the complaint.

VI.

Defendant denies the allegations of paragraph VI

of the complaint.

VII.

Defendant denies the allegations of paragraph

VII of the complaint.

VIII.

As to the allegations of paragraph VIII of the

complaint defendant admits that on the 29th day of

September, 1921, it served on plaintiff a notice in

writing reciting, among other things, alleged vio-

lations by the plaintiff of each of said four con-

tracts hereinbefore mentioned, and reciting that

plaintiff' had not taken and paid for the required

quantity of material within the required times

specified in said contracts and had not made two

payments of $5,000.00 each on July 1, 1921, and

July 15, 1921, as provided in contract SPC-496,
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and had not paid for or tendered payment in cash

on August 1, 1921, for the material then [32] re-

maining, and admits that said notice was given

for the purpose of forfeiting said guaranty fund

and the said Liberty bonds of the value of $10,000

and the said two payments of $5,000.00 which had

been made by plaintiff on June 2, 1921, and June

15, 1921, and admits that by said notice the de-

fendant declared that it rescinded and cancelled

and terminated the said contracts SPC-333, sup-

plemental SPC-333, supplemental SPC-482, and

contract SPC-496, and admits that the defendant

has retained the said Liberty bonds and the sums

accumulated in said gTiaranty fund, claiming the

same as its own under the terms and provisions of

said contracts and admits that by said notice de-

fendant declared that all plaintiff's rights in and

to said contracts were forfeited and held for naught.

Except as above admitted defendant denies the

allegations of paragraph VIII of the complaint.

IX.

Defendant denies the allegations of paragraph

IX of the complaint.

X.

Defendant denies the allegations of paragraph

designated XI in the complaint.

XI.

Defendant denies the allegations of paragraph

designated XII in the complaint.

XII.

Defendant denies the allegations in paragraph

designated XIII in the complaint.
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XIII.

Defendant admits the allegations of paragraph

designated XIV of the complaint.

WHEREFORE, having fully answered the com-

plaint defendant [33] prays that the action be

dismissed and that it recover from the plaintiff its

costs and disbursements.

CAREY and KERR,
OMAR C. SPENCER,

Attorneys for Defendant. [34]

State of Oregon,

County of Multnomah,—ss.

I, George R. Sweetser, being first duly sworn, on

oath depose and say: That I am the secretary of

United States Spruce Production Corporation, the

defendant in the above-entitled action, that I have

read the foregoing answer, know the contents

thereof and the same is true as I verily believe.

GEORGE R. SWEETSER.

Subscribed and sworn to before me this 17th day

of December, 1927.

[Seal] DAVID L. DAVIES,
Notary Public for Oregon.

My commission expires Aug. 28, 1931.

District of Oregon,

County of Multnomah,—^ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 19th

day of December, 1927, by receiving a copy thereof,
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duly certified to as such by Omar C. Spencer, of at-

torneys for defendant.

R. SLEIGHT,
Of Attorneys for Plaintiff.

Filed December 19, 1927. [35]

AND AFTERWARDS, to wit, on the 2d day of

April, 1928, there was duly filed in said court,

an opinion, in words and figures as follows, to

wit: [36]

[Title of Court and Cause.]

OPINION.

Portland, Oregon, April 2, 1928.

Memorandum by BEAN, District Judge

:

This is an action to recover money. The facts are

that on April 9, 1919, plaintiff and defendant en-

tered into a written contract by the terms of which

the defendant agreed to sell and the plaintiff to

purchase approximately 9,300 tons of steel rails,

together with rail accessories, at $60.00 a ton for

rails and $67.20 a ton for accessories, the plaintiff

to take delivery and pay for at least one-third of the

material by July 1, two-thirds b}^ October 1, and

the balance on or before December 30, 1919. Upon
entering into the contract, the plaintiff deposited

with defendant $5,000.00 in bonds, and agreed to

deposit five dollars per ton for rails and $7.50 a ton

for accessories as the material was received and paid

for by him, which sum together with the $5,000.00
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deposit '^ shall go into a guarant}^ fund, which guar-

anty fund will be retained by Corporation as se-

curity for the full and faithful performance of all

the terms and conditions of this agreement" by pur-

chaser. ^'It being understood that should the pur-

chaser fail to take delivery of and pay for said

material within the time limits as set forth" in

the contract, "or fail to perform any of the pro-

visions or terms of this contract, said fund will be

retained by the Corporation as damages for any

breach of this contract, and all right, title or interest

of Purchaser in and to said fund will be thereby for-

feited and said contract shall be deemed cancelled

[37] and terminated, and all rights of purchaser

therein shall be determined as of the date of such

cancellation. It being understood that said sum will

be returned in toto to Purchaser within thirty days

of the termination of this contract provided pur-

chaser is not in default as aforesaid, or said sum has

not been forfeited under the terms of this contract.

On November 8, 1919, the time for the perform-

ance of the contract was extended to April 1, 1920,

for delivery of one-third of the material, July 1

two-thirds, and the balance on or before October 1st,

on condition that the plaintiif should deposit with

the Corporation an additional $5,000.00. Under the

contract of April, 1919, and the extension thereof the

plaintiff received and paid for approximately 3,600

tons of materials and defaulted as to the remainder.

On February 3, 1921, supplemental contract was

entered into which, after reciting the former con-

tracts and conditions thereof, and plaintiff's default
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in performance, and that he had deposited with the

defendant $10,000.00 in bonds, and paid into the

guaranty fund $29,406.76, and the right of the de-

fendant to deal with such fund according to the

terms of the previous contracts, it was agreed that

defendant would sell and plaintiff would purchase

the balance of the rails and accessories, estimated at

5580 tons, and pay therefor on or before the first day

of June, 1921, at the same rate as stipulated in the

former contracts. This contract then provides that

the money in the guaranty fund shall remain in the

possession of the defendant ''as security for the

faithful performance of this contract and shall be

augmented as deliveries are made by the payment

by the plaintiff of $5.00 per ton for relay rails,

and $7.50 a ton for new rails and accessories, which

sum shall be applied by the Corporation upon the

amount due from the purchaser on the first day of

[38] June, 1921, but only in the event that plain-

tiff shall pay the rest and remainder of the total sum

as soon as due, and "should purchaser fail to so

pay the difference between the amount due and the

sum accumulated in the guaranty fund on the said

first day of June, 1921, the Corporation may forfeit

said guaranty fund, and in no event shall purchaser

be entitled to credit for said guaranty fund as pay-

ment for a portion of said material." And "in

the event that Purchaser shall fail or refuse to pay

for all said material on or before the said first day

of June, 1921, or shall fail or refuse to * * *

fully and faithfully perform each and every cove-

nant and condition in this agreement provided to be
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kept by Purchaser, then all rights of Purchaser"

under former contracts, and ''which might or could

accrue to Purchaser under this memorandum of

agreement shall, without notice, cease, be determined

and held for naught, and Purchaser shall be deemed

to have forfeited all right, title and interest in or

to the said guaranty fund above mentioned, or any

part thereof, and the same, including all bonds and

all moneys, shall become the property of Corpora-

tion and shall be retained by Corporation as liqui-

dated damages for the breach of this contract, and

Corporation shall, without notice, from and after

the date of the breach of any covenant in this mem-
orandum of agreement contained by him to be kept,

be released from any and all obligations, either in

law or equity" and "may proceed immediately to

sell all of such rail and accessories in the open

market. If, however. Purchaser shall well and

faithfully perform each and every covenant herein

contained by him to be kept * * * and shall

have paid for all of said material * * * on or

before the first day of June, 1921, then Corporation

agrees upon full performance by Purchaser to re-

turn to Purchaser the bonds of the par value of

$10,000.00 [39] heretofore deposited with Corpo-

ration by Purchaser." Time was made the essence

of the contract.

The plaintiff received and paid for under this

contract about three hundred tons of material

within the time therein stipulated and defaulted as

to the remainder. On June 2, 1921, another and

final contract was entered into between the parties,
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which, after referring to the former contracts, the

terms thereof, and plaintiff's default in the per-

formance, and that the quantity of materials which

the plaintiff received and paid for under the con-

tract of February 3d ''was negligible," and that

plaintiff had forfeited his right to the guaranty fund

which it was stated amounted at that time to

$31,522.22 in cash and $10,000.00 in bonds, provides

that "by reason of the failure and neglect of Pur-

chaser to comply with the terms of the said contract

and supplements, and by reason of his breach of the

covenants therein contained, all right, title and in-

terest of Purchaser in and to the said sum of $31,-

522.22, and the said bonds in the sum of $10,000.00

lapsed and expired on the 1st day of June, 1921,

and the same became the property of Corporation

free from any equities or charges upon the same in

behalf of Purchaser.'*

Under this contract the plaintiff was to receive

and pay for all remaining material on or before

August 1, 1921, at the rate of $60.00 per ton for

rails, and $67,20 for accessories, and deposit with

Corporation at the time of the making of the con-

tract $5,000.00 in cash, and a like amount on June

15th, July 1st, and July 15th, and at the time of

delivery, tive dollars for each ton of relay rails

and $7.50 for each ton of new rails and accessories,

to constitute what is designated as the guaranty

fund, to be applied upon the account due from Pur-

chaser August 1, 1921, "but only in the event that

Purchaser shall pay the rest and remainder of the

[40] total sum as soon as due, namely, upon the 1st
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day of August, 1921. Should Purchaser fail to

so pay the difference between the amount deter-

mined to be due and the sum accumulated in

the guaranty fund on the 1st day of August, 1921,

the Corporation is hereby empowered and author-

ized by Purchaser to forfeit said guaranty fund

in its entirety, and in no event shall Purchaser

be entitled to credit for such guaranty fund as

a payment for a portion of said material. * * *

In the event that Purchaser shall fail, refuse or

neglect to pay for all of said material on or

before the said 1st day of August, 1921, or shall

fail, refuse or neglect to remove said portions

of said material as are now stored in the yards

at Vancouver, Washington, and Earlington, Wash-

ington, as provided in Paragraph 8, or in the

event that Purchaser shall fail, or refuse or neglect

to pay the said sums of $5,000.00 semi-monthly be-

ginning with the 15th day of June, 1921, on the

day on which same shall become due, as provided in

paragraph 7, or shall fail, refuse or neglect to pay

the sum per gross ton into the guaranty fund, pro-

vided in paragraph 6, then all rights of Purchaser

under this contract and all rights which might or

could accrue to Purchaser by reason of the cove-

nants herein contained shall, without notice, cease

and be determined and held for naught, and Piir-

chaser shall be deemed to have forfeited all his

right, title and interest in and to the said guaranty

fund above mentioned or any part thereof, and

Corporation is hereby empowered and authorized by

Purchaser to treat the said guaranty fund as its
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own property, free from any equity or claim of

Purchaser, and the same shall be retained by Corpo-

ration as liquidated damages for breach of this

contract, and Corporation shall without notice from

and after the date of the breach of any covenant in

this contract [41] contained be released from any

and all obligation, either in law or equity, to repay

any of the said sums so accumulated and paid to

Corporation. * * * If, however. Purchaser

shall promptly and faithfully perform each and

every covenant and condition herein contained, by

him to be kept, including the payments herein pro-

vided to be made by him, and shall have removed

the portions of said material from the yards at

Vancouver, Washington, and at Earlington, Wash-

ington, then Corporation agrees to credit Purchaser

in the final settlement and payment for the remain-

ing amount of rail and material on hand on the 1st

day of August, 1921, with the said guaranty fund

herein provided to be accumulated," and to credit

the purchaser with the amount of the guaranty fund

which had accumulated under former contracts,

which it was declared had been forfeited and be-

come the property of Corporation, to be applied "on

the amount due hereunder on August 1, 1921, but

only in the event that Purchaser shall have promptly

and faithfully performed each and every covenant

herein contained by him to be kept, and shall tender

in cash the difference betw^een the amount so due

on August 1, 1921, as herein provided and the said

sum of $31,522.22," it being '^expressly agreed be-

tween the parties hereto that nothing in this para-
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graph contained shall in any wise be deemed to

be a waiver of any of the rights of Corporation in

and to the said sum of $31,522.22 or the said Liberty;

bonds" in the par value of $10,000."

The plaintiff failed and neglected to make the

deposits of July 1st and July 15th as agreed, and re-

ceived and paid for only a few hundred tons of

material under the contract and defaulted as to the

balance. The defendant thereupon notified plain-

tiff in writing of the [42] cancellation of the

contract and its election to terminate the same and

keep and retain the guaranty fund. The plaintiff

received and paid for under the contract approxi-

mately 5,000 tons of rail and accessories. The de-

fendant sold the balance, amounting to approxi-

mately 4,000 tons in the open market, receiving

therefor about $42.50 a ton, without deduction for

expenses.

The plaintiff thereafter brought this action to re-

cover the amount in the guaranty fund, not only that

accumulating subsequent to the making of the con-

tract of June 2, 1921, but also that accruing prior

to that time, and which by voluntary agreement of

the plaintiff had been forfeited to the defendant.

This case would present no difficulties if the rights

of the parties are to be determined according to their

intent as plainly expressed in the contracts which

they voluntarily entered into. The contracts are

plain and unambiguous, and it is evident, not only

from the language used but from the practical

interpretation put thereon by the parties when they

entered into the contract of June 1, 1921, that it was
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their intention that the guaranty fund should be-

come the property of the defendant if plaintiff de-

faulted in the performance of his contract. The

plaintiff argues, however, that the court, instead

of giving effect to the contracts as made, should

treat the guaranty fund as a security for the pay-

ment of such damages as the defendant may be

able to show it sustained from the breach of the

contract.

There are innumerable cases to be found in the

books, many of which have been cited by the plain-

tiff, discussing the meaning of the language of a

contract relating to compensation to be paid by a

party defaulting in its performance. They are,

however, all directed to ascertaining the inten-

tion of the parties as expressed in their agree-

ment. Many of the [43] courts seem unwilling,

however, to admit that there can be a valid contract

providing for liquidated damages. Their tendency

is to construe the language, however plain and un-

ambiguous, and however clearly it expressed the in-

tention of the parties, as a penalty so that nothing

but actual damages can be recovered by the party

aggrieved. It is not necessary to refer to these

cases. The Supreme Court has settled the law for

this court by declaring that a court should not dis-

regard the plain provisions of a contract and sub-

stitute its own conception of what the parties should

have done for that which they did plainly do, but

should allow parties to make their own contracts

and enforce them as made when their intent is

clearly expressed, even when it would result in the
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recovery of an amount as liquidated damages with-

out proof of actual damages sustained. This ques-

tion was elaborately and comprehensively discussed

by the Supreme Court in the case of Sun Printing

Co. vs. Moore (183 U. S. 642). That was an action

to recover damages for failure of the charterer of

a yacht to return it as agreed upon. The charter-

party provided that "for the purpose of this

charter the value of the yacht shall be considered

and taken at the sum of $75,000.00, and said hirer

shall procure security or guarantee to and for the

owner in the sum of $75,000, to secure any and all

losses and damages which may occur to said boat

or its belongings, which may be sustained by the

owner by reason of such loss or damage, and by

reason of the breach of any of the terms or condi-

tions of this contract." Upon the trial, the defend-

ant offered to show the actual value of the vessel,

claiming such to be the measure of the damages, but

the court held that the effect of such an offer was

to nullify the stipulation of the parties by mere

proof, not that they [44] did not intend to fix the

value, but that it was imprudent and unwise to make

such an agreement. And in this case, Chief Justice

White, speaking for the court said

:

''The decisions of this court on the doctrine

of liquidated damages and penalties lend no

support to the contention that parties may not

hona fide, in a case where the damages are of

an uncertain nature, estimate and agree upon

the measure of damages which may be sus-

tained from the breach of an agreement. On



48 A. C. Callan vs.

the contrary, this court has consistently main-

tained the principle that the intention of the

parties is to be arrived at by a proper construc-

tion of the agreement made between them, and

that whether a particular stipulation to pay a

sum of money is to be treated as a penalty, or

as an agreed ascertainment of damages, is to

be determined by the contract, fairly construed,

it being the duty of the court always, where the

damages are uncertain and have been liquidated

by an agreement, to enforce the contract."

And in Wise vs. U. S. (249 U. S. 365), Mr. Jus-

tice Clarke says that the rule is that

:

*' Courts will endeavor by a construction of

the agreement which the parties have made, to

ascertain what their intention was when they

inserted such a stipulation for payment, of a

designated sum or upon a designated basis, for

a breach of a covenant of their contract, pre-

cisely as they seek for the intention of the

parties in other respects. When that intention

is clearly ascertainable from the writing, effect

will be given to the provision as freely as to

any other, where the damages are uncertain in

nature or amount or are difficult of ascertain-

ment or where the amount stipulated for is not

so extravagant, or disproportionate to the

amount of property loss, as to show that com-

pensation was not the object aimed at or as to

imply fraud, mistake, circumvention or oppres-

sion. There is no sound reason why persons

competent and free to contract may not agree
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upon this subject as fully as upon any other,

or why their agreement, when fairly and under-

standingiy entered into with a view to just com-

pensation for the anticipated loss should not be

enforced.
'

'

And in Hathaway & Co. vs. U. S. (249 U. S. 460),

Mr. Justice Brandeis says

:

"There is no reason why parties competent

to contract may not agree that certain elements

of damage difficult to estimate shall be covered

by a provision for liquidated damages and that

other elements shall be ascertained in the usual

manner. Provisions of a contract clearly ex-

pressed do not cease to be binding upon the

parties, because they relate to the measure of

damages." [45]

Whether a party shall be relieved from a plain

stipulation for liquidated damages upon the ground

that a penalty was really intended will depend upon

the face of the contract and the intention of the

parties as therein expressed.

Courts will interpret contracts as made, and not

make new contracts, nor can a court of law relieve

a party from his contract on the ground that it is

oppressive when the parties were of full age and

dealing at arms' length.

It is the duty of the court to give effect to the

intention of the parties as expressed in their con-

tract.

In the case at bar the damages to defendant which

would result from plaintiff's failure to comply with

his contract and take and pay for the material at
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the time agreed upon were more or less uncertain

and unliquidated.

The defendant is not an ordinary commercial

corporation engaged in the business of buying and

selling merchandise. It was organized by the Gov-

ernment for a special purpose and to meet an emer-

gency, to be dissolved and its affairs liquidated when

the emergency no longer existed. (40 Stat. 888.)

Default by the plaintiff in the performance of the

contract would necessarily require the corporation

to maintain its organization in order to dispose of

the material which he did not take. It is therefore

reasonable to suppose that in entering into the

contract it was contemplated by the parties that the

damages resulting to the Corporation from a breach

would not be compensated by the mere difference

between the market value of the material and the

contract price at the time of the breach. In any

event it is apparent that the intention of the parties

was to avoid any controversy on that question by

fixing the amount of such damages in advance. It

may have been imprudent and unwise for the plain-

tiff to make such an arrangement but having done

so the court cannot relieve him therefrom.

It follows that the defendant is entitled to judg-

ment and findings and conclusions may be prepared

accordingly.

Filed April 2, 1928. [46]
;
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AND AFTEEWARDS, to wit, on the 4th day of

April, 1928, there was duly filed in said court

the findings of the Court, in words and figures

as follows, to wit: [47]

[Title of Court and Cause.]

FINDING FOR DEFENDANT.

This cause having come on for trial before the

Court the parties having signed and filed prior

to the date of trial a written stipulation that the

action might be tried before the Court without a

jury and the parties having by said stipulation

so filed waived a jury, the plaintiff appearing in

person and by his attorneys, Mr. Chester A. Shep-

pard and Mr. Richard Sleight, and the defendant

appearing by its attorneys, Messrs. Carey & Kerr

and Mr. Omar C. Spencer, and the Court having

heard the testimony offered by the plaintiff and

defendant and having considered the exhibits of-

fered by the respective parties and after the argu-

ment of counsel the cause having been submitted

to the Court and the Court being advised in the

premises find the issues both as to the facts and

the law in favor of defendant and that the plain-

tiff shall take nothing herein.

Dated April 4, 1928.

R. S. BEAN,
District Judge.
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Service of the foregoing finding for the defend-

ant by receipt of a copy is hereby admitted this

4th day of April, 1928.

R. SLEIGHT,
Of Attorneys for Plaintiff.

Filed April 4, 1928. [48]

AND AFTERWARDS, to wit, on Wednesday, the

4th day of April, 1928, the same being the 27th

judicial day of the regular March term of

said court,—Present, the Honorable ROBERT
S. BEAN, United States District Judge, pre-

siding,—the following proceedings were had

in said cause, to wit: [49]

In the District Court of the United States for the

District of Oregon.

No. L.-10,239.

A. C. CALLAN,
Plaintiff,

vs.

UNITED STATES SPRUCE PRODUCTION
CORPORATION, a Corporation,

Defendant.

MINUTES OF COURT— APRIL 4, 1928—
JUDGMENT.

This cause having come on for trial before the

Court the parties having signed and filed prior to
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the date of trial a wiitten stipulation that the

action be tried before the Court without a juiy

and the parties having by such stipulation so tiled

waived a jury, the plaintiff appearing in person

and by his attorneys, Mr. Chester A. Sheppard

and Mr. Richard Sleight, and the defendant ap-

pearing by its attorneys, Messrs. Carey and Kerr

and Mr. Omar C. Spencer, and the Court having

heard the testimony offered by the plaintiff and

defendant and having considered the exhibits of-

fered by the respective parties, and after the argu-

ment of counsel the cause having been submitted

to the Court and the Court having made and filed

herein its finding in favor of defendant and

against plaintiff; now therefore it is

ORDERED and ADJUDGED that plaintiff

take nothing in this action and that said cause be

and the same is hereby dismissed. It is further

ORDERED and ADJUDGED that the defend-

ant have a judgment against the plaintiff for its

costs and disbursements to ])e taxed and that exe-

cution issue thereon.

Dated April 4, 1928.

R. S. BEAN,
District Judge.

Filed April 4, 1928.

Service of the foregoing judgment by receipt of

a copy is hereby admitted this 4th day of April,

1928.

R. SLEIGHT,

Of Attorneys for Plaintiff. [50]
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AND AFTERWARDS, to wit, on the 10th day of

April, 1928, there was duly filed in said court

a motion for new trial, in words and figures

as follows, to wit: [51]

[Title of Court and Cause—No. M.-4684.]

MOTION FOR NEW TRIAL.

Now comes the above-named plaintiff and moves

the Court upon the minutes of the court and upon

all the proceedings had herein, that the findings

and judgment herein be set aside and a new trial

be granted upon the following grounds and for

the following reasons:

1. That the Court erred in finding the issues

and rendering judgment for the defendant, in that

the undisputed evidence showed that the guaranty

fund for the recovery of which this action was

brought constituted a penalty and not liquidated

damages, because the damages for the breaches for

which the defendant attempted to cancel the con-

tracts and to forfeit said fund were easily and

readily ascertainable, and said breaches only con-

sisted in failure to perform at most two of the

many covenants to be performed by the plaintiff.

2. That the Court erred in not finding and ren-

dering judgment for the plaintiff for the amount

claimed by him, the undisputed evidence showing

that there was no damage to the defendant by the

failure of the plaintiff to take and pay for the

material remaining on August 1st, 1921, as re-

quired by the contracts, for the overwhelming and
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practically undisputed evidence showed that at that

time and place, as well as when the notice of can-

cellation was given by the defendant on September

29th, 1921, there was a market for the said material

and that the market value of the same there was

equal to if it did not exceed the contract price of

the same. [52]

3. The 'Court erred in not finding for the plain-

tiff and rendering judgTnent in his favor for the

amount claimed, upon the ground that if there

was any breach by him of the contracts it was

only in the failure to pay the $5,000 payable on

July 1st and July 15th, 1921, respectively, and in

failing to take and pay for on August 1st, 1921,

the balance of the material remaining at that time,

and that the undisputed evidence shows that after

those dates, as well as after September 29th, 1921,

when the defendant gave notice of its cancellation

of the contracts and of its forfeiture of the guar-

anty fund, the defendant continued to make de-

liveries of material to the plaintiff under the con-

tracts, and to accept payment therefor up to Oc-

tober 30th, 1921, and never gave any new notice

of forfeiture or further opportunity to the plain-

tiff to pay up and continue under the contracts;

and that thereby the defendant waived the prior

breaches of the contracts by plaintiff.

4. The Court erred in permitting the defend-

ant's witnesses, against plaintiff's objections, to

testify to the market value of the remaining ma-

terial at times for two years after the breaches

of the contract by plaintiff, the law limiting such
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testimony to the market value at the time of the

breach.

CHESTER A. SHEPPARD and

R. SLEIGHT,
Plaintiff's Attorneys.

State of Oregon,

County of Multnomah,—ss.

Due service of the copy of the within, admitted

at Portland, Oregon, this 9th day of Apr., 1928.

CAREY and KERR and

OMAR C. SPENCER,
Attorneys for Deft.

Filed April 10, 1928. [53]

AND AFTERWARDS, to wit, on Monday, the

16th day of April, 1928, the same being the

37th judicial day of the regular March term

of said court,—Present, the Honorable ROB-
ERT S. BEAN, United States District Judge,

presiding,—the following proceedings w^ere

had in said cause, to wit: [54]

[Title of Court and Cause—No. L.-10,239.]

MINUTES OF COURT—APRIL 16, 1928—OR-

DER DENYING MOTION FOR NEW
TRIAL.

Now, at this day, come the plaintiff by Mr. Rich-

ard Sleight, of counsel, and the defendant by Mr.

Omar C. Spencer, of counsel, whereupon the mo-

tion of plaintiff for a new trial is submitted to
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the Court without argument. And the Court be-

ing fully advised in the premises,

IT IS ORDERED that said motion be and the

same is hereby denied. [55]

AND AFTERWARDS, to wit, on the 14th day of

June, 1928, there was duly filed in said court

a bill of exceptions, in words and figures as

follows, to wit: [56]

[Title of Court and Cause—No. M.-4684.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the 21st day

of March, 1928, the issues in the above-entitled

cause came on to be tried before the said court,

Hon. Robert S. Bean, District Judge, without a

jury, a trial by jury having been waived by written

stipulation of the parties, duly made and filed,

and the parties having appeared by their attor-

neys, namely, Chester A. Sheppard and Richard

Sleight representing the plaintiff, and Omar C.

Spencer representing the defendant, the following

proceedings were had, and the following evidence

and testimony was introduced by the respective

parties

:
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TESTIMONY OF A. C. CALLAN, IN HIS
OWN BEHALF.

A. C. CALLAN, the plaintiff, called as a witness

on his o^vn behalf, testified as follows:

Direct Examination by Mr. SHEPPARD.

I lived in Portland, Oregon, about thirty years.

My principal business has been iron and steel;

buying and selling it; also manufacture of it, at

one time operating a rolling mill. I have, at

various times, had some other business supple-

mental to it, such as valuations and appraisals

of property of that character.

I had some dealings with the United States

Spruce Corporation in the early part of 1919;

bid on some material they had. I based my bid

on the catalogue they issued, which I have here,

and my contract of April 5, 1919, covered the

material shown in that catalogue; [57] that was

furnished me by the defendant, given to me by

Capt, Wolf. This material was located in what

is known as the Callan yeard at Portland, Oregon,

and at Vancouver, Washington, at Whiskey Creek;

and at Eariington, a suburb of Seattle. This ma-

terials was rails and accessories. According to

their catalogue they had, approximately, 13,000

tons, on which they made certain exceptions, and

advised that the 671/2 pomid rails were included.

We made some new tenders in which we took into

consideration that the 67% pound rails were to be

eliminated, and they gave us that tonnage 5,030
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(Testimony of A. C. Callan.)

tons of Eussian Rails; that was to be eliminated

together with 850 tons of 80-pound rails sold to the

port of Seattle. There was approximately 671/2

tons of 671/2-pound rails, all Russian rails, at

Whiskey Creek. At Seattle they showed 1,114 tons

of 80-pound new rails, that was at Earlington;

Earlington and Seattle are the same. At Van-

couver there was approximately 7,584 tons, also

8,339 tons at my yard. That is what I bid on,

rail located at Vancouver, at Portland, at Whiskey

Creek and at Earlingion. We got part of the 80-

pound rails at Earlington, approximately 754 tons.

We got no other rail under my contract up there.

We took memorandum when we entered into this

contract, we were advised that 67i/2-pound rail

and 80-pound rail could not be determined, it was

all mixed up, no segregation made yet. We only

got under my contract 754 tons from Earlington

or Seattle. What happened to that rail up there,

the 67%-pound rail belonged to the United States

Engineering Department, and it was learned that

the Spruce Corporation had no title to it. My
contract of April 5th, 1919, excludes 2,800 gross

tons of 671/2-pound rail, also 850 tons of 80-pound

rail at Earlington. I got, of other rail, between

200 and 300 tons of 20-pound rail that it developed

was owned by the Clyde Equipment Company; it

was 20-pound rail brought in from Nogales, New

Mexico; also some rail, sold in Seattle to A. L.

Tichnor.

Before I made the bid I inspected the rail and
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accessories, both [58] new and relaying; all ex-

cept at Whiskey Creek, the amount there was so

small and being advised later that the GTi/o-poimd

rail would not be available we were not interested

in it.

After deducting from the 13,000 tons the rail

both new and old which was not available to me,

namety, deducting the 5030 tons of 67i/2-pound

rails, the 850-tons of 80-pound rails, and the 200

tons of 20-pound rails, it left approximately 7,620

tons available under my contract. They also re-

served some for their own use, but I never was able

to learn how much they did use ; it was principally,

I think, sixty and a few eighties. According to

my figures my contract covered approximately 7,600

tons. Of that I took and paid the Spruce Corpora-

tion for approximately 5,300 tons; paid approxi-

mately $384,000.

Contract SPC-333, dated April 5th, 1919, being

the tirst contract, was then identified by the witness,

and was offered and received in evidence and

marked Plaintiff's Exhibit 1, a copy of the same

being hereto attached.

WITNESS then continued: We made another

contract, in November, 1919. It was an extension.

The one you show me is it.

Contract SPC-333 supplemental, dated Novem-

ber 8th, 1919, being the second contract, was identi-

fied as above and offered and received in evidence

and marked Plaintiff's Exhibit 2, a copy of the

same being hereto attached.
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Witness was then handed the contract dated Feb-

ruary 3d, 1921. That is the third contract that we

entered into, and signed by us.

Contract SPC-482, being the third contract, dated

February 3d, 1921, was offered and received in evi-

dence and marked Plaintiff's Exhibit 3, a copy of

the same being hereto attached.

Contract SPC-496, being the fourth and last con-

tract, dated June 2, 1921, was then identified and

was offered and received in [59] evidence, and

marked Plaintiff's Exhibit 4, a copy thereof being

hereto attached.

IT WAS STIPULATED between counsel for

the parties that the plaintiff paid into the guaranty

fund the sum of $5,000 under the first contract,

Plaintiff's Exhibit 1; and $5,000 under the second

contract, Plaintiff's Exhibit 2; and the two pay-

ments of $5,000 each, on June 1st and June 15th,

1921, under the fourth contract. Plaintiff's Exhibit

4; a total of $20,000.

WITNESS.— (Continued.) I did not make the

two x^ayiT^ents of $5,000 each, which were payable

in July, 1921, under the fourth contract. I was

taking material under that contract in July, 1921,

and depositing money in the guaranty fund. I

deposited in the guaranty fund in August, 1921,

$196.11, and in October, 1921, $483.07.

The reason I did not take and pay for the bal-

ance of the material on this contract No. 496

within or prior to August 1st, 1921, was because we

had a dispute as to the amount of tonnage involved,
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and also as to the quality of the rails. They were

insisting that I take scrap rail, which was not a

part of the contract, which amounted to something

like 350 tons; that was prior to August 1st. The

difference between the amount they claimed I

should take under the contract and the amount I

claimed should take was approximately this: they

claimed I should take 4,900 tons, and I claimed I

should only take 2,000 tons.

COURT.—That contract Mr. Sheppard read re-

cited that you had made an inventory and appraise-

ment of this property before the contract was en-

tered into.

Mr. SLEIGHT.—If the Court please, on that

phase of it, the third contract is the first time a pro-

vision was made for making an inventory, and

under that contract it was provided that an in-

ventory of remaining rail at a certain time should

be taken by a person appointed, one by the Spruce

Corporation,— [60]

COURT,—The contract recites that the inventory

had already been made.

Mr. SLEIGHT.—But as a matter of fact it never

was made. The reason these quantities were never

inserted in that last contract is because the in-

ventory never was made.

Mr. SHEPPARD.—I wish to clear up this one

question. You say there was a difference of about

2,000 tons. How did it come that they had this

difference? Did they get in some new rails, or

claim you had gotten rails from somewhere else?
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A. Shortly after the contract was in effect rails

came

—

COURT.—Which one are you referring to, Mr.

Callan?

A. The first contract. Rails were coming in there

from different places, different points, outside

points that we had not contracted for. Coming

into both Vancouver and Portland. We brought

it to the attention of the Spruce Corporation that

this was not part of the contract; that was in May.

Was never intended as part of the contract. Later,

in June, they shipped in what was known as the

Murphy or Clatsop rail, which entered into quite

a controversy. That was in June, 1919. On ac-

count of the character; a lot of these rails also de-

veloped—turned out to be scrap, in segregating,

sorting, and loading it out. By scrap, I mean rails

with blind ends, rails with broken ends, or badly

battered ends, and not fit for relaying purposes. I

never had an opportunity to agree with them on how

much I was to take under this last contract, be-

cause the inventory was never completed. With

regard to the recital in the contract that we had

taken an inventory, the facts are these: We were

notified by the Spruce Corporation in compliance

with that No. 482, the third contract, to designate

someone to represent us. We designated Mr. Sam-

mons, and they in turn designated Captain Farr.

The two of them were to designate a third, and they

were to agree upon the tonnage. That was never

done. That provision [61] was never carried



64 A. C. Callan vs.

(Testimony of A. C. Callan.)

out. That is the reason I didn't put in the gross

tonnage in the contract.

As to an extension of this last contract, we took

up that question on June 28th, 1921. We took it

up with the office of the Spruce Corporation. It

was either with Captain Walker—usually our con-

versations were with Captain Walker, sometimes

Mr. Farr. On June 29th, which was Wednesday,

the stenographer for the Spruce Board suggested

a meeting for four o'clock. This was afterwards

changed to the following day at ten o'clock. On
June 30th, which was Thursday, at ten A. M. we

had a meeting, Max Church, Captain Walker and

Major Fickel. Captain Walker had some proposed

plan; he wanted to confer with the banks, but

wouldn't give any indication of the details. In the

meantime when I went back to my office I wired

Senator McNary asking him to take the matter up

with General Chas. P. Menaher, Chief of Aircraft

Service. On July 2d, which was Saturday, Major

Fickel telephoned advising to let the matter of the

contracts rest until Tuesday, on account of the

holidays, that was July 4th. That was July 2d,

1921. On July 6th, 1921, I received a wire from

Senator McNary advising that after conference

with General Menaher

—

Mr. SPENCER.—I don't see the competency of

that.

COURT.—It is not competent.

WITNESS.—On the following day, or July 7th,

we sent a check 448-449, by mail, to the Spruce
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Corporation. Captain Walker phoned for a con-

ference 5 P. M., asking to change to Friday, nine-

thirty was set as a time. On Friday we took up

with the Spruce Board the question of extension,

as sent to us, as we understood from Washington.

Took up with the directors of the Spruce Board,

Captain Walker, Major Fickel, and I think Max
Church. I don't know whether Colonel Van Way
was there or not. That was July 8th, 1921. On
July 14th I made a quotation to Captain Farr,

spikes, bolts, etc. [62] for the Port of Portland.

On July 14th we received a letter from Captain

Farr demanding collateral in addition to our con-

tract. We continued sending them orders. The

collateral was for—as I understood it we had an

extension and worked on the supposition that that

extension was in effect. That was not a letter, it

was a phone from Captain Farr on July 14th; and

he wanted me to put up collateral to carry out, com-

plete the contract. Captain Fan said over the

telephone we would have to put up collateral in

addition to the guaranty fund, in order to secure

payment of the rails. He wanted me to put up ai^-

proximately $250,000, less the guaranty fund which

was about $53,000 or $54,000. He wanted me to

put up additional guaranty of about $200,000.

Nothing whatever was then said about the exten-

sion; we were working under the assumption that

the extension was in effect. I asked for it and they

didn't say whether they would give it or not give it.

I continued to do business with them: the same
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manner as before. As I said before, I paid some

money into the guaranty fund in August, after the

1st, and in October.

On September 30th, 1921, a notice of cancella-

tion dated September 29th, 1921, and a letter dated

September 30th, 1921, was presented to me by Cap-

tain Walker and Major Fickel. They requested

me to sign the latter which I refused to do. Those

are the papers you have there. The notice of can-

cellation is signed by Van Way ; he is the president

of the SpiTice Board.

Marked Plaintiff's Exhibit 5 and offered and re-

ceived in evidence, and copy of same hereto at-

tached.

The Spruce Corporation drew this last contract,

the one dated June 2, 1921; I had nothing to do

wdth drawing of it.

I was familiar with the market price of relay

rails and new rails in the in the fall, September,

October, and November and December of 1921; I

had been dealing with that class of material [63]

for years. The market price on new rails was

$85.51, and on relay rails $55. That is gross ton.

That is five dollars below the price I agreed to pay,

on the relaying rails. When I say that I was fa-

miliar with the market price, I mean in the north-

west and in Oregon and Washington. The prices

are usually uniform ; they are uniform on new rails.

There was some accessories in my contract; they

are sold on a different basis; on a spike basis, or

on bolt basis; the price of spikes at that time was
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in the neighborhood of $3.50 to $3.55 per hundred;

the price of bolts is higher ; they advanced a dollar

or a dollar and a half a hundred. When I say that

I was familiar with the price of new rails, I refer

to what is known as standard sections—standard

section or base sizes. The 60-pound rails were

standard or base section rails, 40-pound rails took

an advance of $10 a ton. There was about 150

tons of 40-pound rails remaining to be taken by me
under my contract. The market price of those in

Portland was $95, $95.51 to be exact.

I was reselling this stuff that I bought from the

Spruce Corporation, as a dealer. The price of that

had been the same as I have testified to, during the

year 1921 ; it didn 't change until October, the latter

part of October. The change that took place in

October was on new material; there was very little

relaying rail available at that time. That was on

account of war conditions, made it impossible for

rail lines to obtain new rails for replacement, which

is necessary in order to take up their old rails which

we use for relayers. There was a market for this

material in October, November and December, 1921.

I demanded the return of my guaranty deposited

with the Spruce Corporation; they did not return

it. They never demanded of me the payment of

the $5,000 on July 1, 1921, or the $5,000 on July

15th. [64]

Cross-examination by Mr. SPENCER.
As to whether the $5,000 payment was due on the

1st day of July, and also another payment of $5,000
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on the 15th of July, that was a matter of contro-

versy; that was a question of extension.

Q. Contract 496 provided that $5,000 should be

paid the first of July and $5,000 the 15th of July?

A. But we had the matter under discussion, Mr.

Spencer, and Major Fickel phoned to let the matter

rest until after the holidays, the fourth of July,

and we received information which we thought was

direct—or that came direct to them—of an exten-

sion; we thought we had an extension; wasn't

necessary to pay that $5,000 on the first, nor that

$5,000 on the 15th. The officers of the Spruce

Production Corporation here that I dealt with were

Major Fickel, Captain Walker and Colonel Van
Way, and I am not quite sure whether Mr. Church

was present at all of them or not. Colonel Van

Way went to Washington in July, 1921. I don't

recall whether he was here the first part of July,

1921; he wasn't here the latter part of July, he

was in Washington. It is true I put in my com-

plaint in this case that the Spruce Production Cor-

poration agreed to a further extension of Contract

496 July 8th, 1921, and I couldn't say w^hether

Colonel Van Way was here on the 8th of July, but

Major Fickel and Captain Walker were here. As

a matter of fact Major Fickel and Captain Walker

the other two Trustees, agreed with me on that date

for an extension; we discussed it, and they didn't

dispute it; they didn't say they had an extension.

Referring back to the matter of my bid, the bid

was based on an advertisement. Prior to the
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first contract, SPC-333, executed on the 5th of

April, 1919, I had made an inventory of the rail;

it was made at Earlington, Washington, at Van-

couver, Washington, and [65] at Portland. I

didn't go to Whiskey Creek, the amount of tonnage

was so small. That inventory was made between

January 20th and January 25th, 1919. I knew

from that inventory how much rail was there on

hand, as near as I could tell.

Q. Well, I don't understand your claim now of

there being approximately 2,000 tons—the Spruce

Corporation claiming two thousand tons more rail

than you do, especially in view of the language in

your contract executed on the 5th of April, 1919.

What is your explanation?

A. The figures on the 60-pound rail and on the

67V2-pound rail we were dependent on the Spruce

Board for them, because they were bringing rails

still into the yard at that time, and that is what

was known as 60-iJOund—what was know^i as Ya-

kima rail; 671A—what is known as the Russian rail.

Q. I say, what kind of rail was it in excess—or

claimed to be in excess, the Spruce Corporation say

you bought '?

A. Both new and relaying. I couldn't say how

much more new rail they claim I bought. Well, the

contract SPC-333 recites that there was a gross

amount of 13,000 tons, less 850 tons sold to the port

of Seattle, and some 2,800 tons Russian rail sold to

Helm, leaving a balance of about 9,300 tons; and

in addition to that, was 2,100 tons of Russian rail
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which they represented would be deducted from that

13,000; was never to be considered as a part. I

couldn't say where this 2,100 tons of Russian rail

was; they thought it existed; I can't say if they

were mistaken. It is not correct that all I know

about it is that I saw it in some advertisement. It

wasn't an idea that I had; it was a fact. It was

information that came to all of us. Personally I

saw that Russian rail; I did not check the amount;

I took their account for it.

Q. And is that the principal item which makes

up this excess that 2,000 tons of Russian rail ? [66]

A. The Russian rail, the rail sold to the port of

Seattle, and was also—there was also rail sold

Tichnor; they never gave me a total on it. A. L.

Tichnor was someone in Seattle; I don't know if

he was an employee of the Spruce Corporation over

in Clallam County. I don't know how much rail was

sold to him. I don't know if he was a rail dealer.

I don't know him at all. You correctly under-

stand me that my claim is I bought approximately

7,600 tons of rail; but not that the large item of

this excess that I claim was asserted against me by

the Spruce Corporation consists of this Russian

rail, nor that that is the biggest single item there;

but I claim that it is a lot of other rail shipped in

from other points. That was relaying rail; some

was shipped, as I understand, from Raymond, and

various other points. As to how much of that relay

rail was shipped from other points, I had no in-

ventory; didn't have access to it. It was never
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considered as a part of the contract. We raised

objection to it and wrote and had the matter up

with the Spruce Corporation. It is not part of

the contract. Our contention was recognized by

this letter from David Whitmer; he is the General

Property Officer of the Spruce Corporation. That

letter refers to both the rail received at Callan

Yard and at Vancouver. It doesn't indicate from

what particular place the rail came. I also had

some controversy about the so-called Clatsop rail;

that came in later, after this letter was written.

I claimed the Clatsop rail was not included in my
contract. We may have taken it under the con-

tract, but did not know it at the time. I knew it

after delivery had been made and our customer

refused to accept a portion of it, and we had to go

out and segregate it, bring part of it back and put

it into stock, and it never was taken out. I iden-

tify the letter you show me as a photographic copy

of a letter I wrote to Mr. Farr, but let me explain;

that applies only to rail, relaying rail; rail already

shipped out; we had no control over shipments.

[67]

Letter marked Defendant's Exhibit "A," offered

in evidence, and a copy of same is hereto attached.

WITNESS.—As I have said, I deposited in the

guaranty fund in August, 1921, $196.11. That was

derived from rails that were sold during the month

of August; I think the sales orders were given

in August; the date of some of the sales orders

were the 27th of July, some later; No. 496 was
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later, August 9tli; that was sold to the Hauser

Construction Company; the quantity placed in the

guaranty fund on that sale was $2.68, August 9th

is the date of our remittance on that. We had sale

orders in July, some of which were not delivered

until August.

Q. As a matter of fact isn't it true that both of

these items that you have mentioned, $196.11 cred-

ited to the guaranty fund in August, 1921, and

$483.07 which you say was credited to the guar-

anty fund in October, 1921, were on sale orders

made in July 1921?

A. Part of the port of Portland order. They re-

quired ten additional rails to complete it. That

was delivered by team calling at our warehouse on

the 18th day of August. I didn't get the money

on that port of Portland sale until November. The

check and voucher were dated October 31, and

credit to the guaranty fund based on that; went

to the guaranty fund October 31st; that was the

first advice we had of the actual amount. But the

sale was made some weeks before, in July, 1921.

As to my saying that the reason I didn't take the

balance of this rail by August 1, 1921 was because of

disputes as to tonnage and about the scrap rail, we
had controversy all the way through; we were hav-

ing controversies; never became acute until it was

cancelled. As to your having understood me cor-

rectly to say that was the reason I didn't take the

balance of the rail by August 1, 1921, there were

other reasons too. Those were partially on account
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of strikes which affected the building industry in

New York, which [68] in turn affected the him-

ber industry; was a marine strike; was also high

water condition. As to the dispute I refer to about

the amount of tonnage being acute, it had been ever

since the first contract was made. That was not one

of the principal reasons why I needed the extension

after August 1st. That was one of the reasons.

I wrote the letter you show me, dated June 28th,

1921.

Letter marked Defendant's Exhibit "B," offered

and read in evidence, and copy of same hereto at-

tached.

There was a depressed condition generally in

the rail market at that time, through strikes.

There was opportunity at that time and later to

sell rail, in that year; there is always opportunity

to sell rails. I didn't take the rail and pay for it,

and receive the benefit of the credit in the guaranty

fund, because we couldn't agree to the tonnage;

never did agree to the tonnage. They were always

trying to impose on me by taking scrap, which we

never considered as i^art of the contract. That w^as

one of the real reasons I didn't continue the con-

tract.

Q. How much rail did you take under contract

496? A. Approximately 5,200 tons.

Q. 496?

A. 496, yes. I couldn't segregate them; I didn't

attempt to segregate them. I don't know as a
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matter of fact that under contract 496 I only took

319 tons; I couldn't say as to that.

Q. Do you know how much rail you took under

contract 482?

A. You mean 496, this one dated June Isf?

Q. Yes, June 2d. Do you know how much ton-

nage you took under contract 482 which was dated

February 3, 1921?

A. I never attempted to segregate them, because

I figured was all part of the same contract; were

all extensions of the same contract. As a matter of

fact the large quantity of rails which I took was

not while supplemental contract SPC-333 was in

existence; deliveries went along for about two

years. The rail market [69] was not necessarily

better in 1919 and 1920 than in 1921 and there-

after.

Q. How does it come that under your original

contract dated April 5th, 1919, which expired

—

which required you to take the entire balance by

December 30, 1919, you took 281 tons of rail,

whereas under your contract supplemental SPC-
333, which was dated November 8, 1919, and re-

quired you to take the entire balance by October

1, 1920, you purchased and took delivery of 3,384

tons; and under contract 482 you took delivery of

approximately 330 tons; and under contract 496

you took delivery of only 319 tons. How do you

account for the fact you took such a large quantity

under the contract existing during the period from

November 8, 1919, to October 1, 1921?
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A. Because of that controversy that arose be-

tween General Hines as Director-General of Rail-

roads, with the Industrial Board, the price fixing

permitted the Industrial Board. At the time the

contract was entered into was agreed the fixed price

on rails and all other accessories; a controversy

arose between Hines which had a tendency to up-

set conditions; Hines refused the accept the price

made by the Industrial Board. Later, through a

ruling of the Attorney-General it was declared null

and void, as to the price fixing and price agreement.

Also the Government put an embargo upon cables

and censorship upon cable to Japan and the Orient,

which at that time was our principal market for

rails. I sold some of this rail in Japan; some were

sold direct and some indirect. I presume that we

sold direct— possibly 500 tons of it direct; I

couldn't say how much of it we sold indirect,

through other dealers. It is not a fact that begin-

ning with about the first of the year 1921 the

market on this rail began to go off, and that was

not the reason I didn't take any more deliveries

than I did. The market price was good. [70]

COURT.—Mr. Callan, were you required under

your contract to make requisition on these people

for rails when you wanted them?

A. Yes, sir.

COURT.—Did you make requisition during the

time that you say was a dispute about the rails'?

A. During July?
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COURT.—Did you make requisition on them for

rails, and they refused to deliver?

A. Was no rails refused to be delivered until

after cancellation. They had been delivering right

along up to time of cancellation.

COURT.—They complied with your requisition

every time?

A. Yes, sir, with the exception of rail to the

port of Portland. I don't know whether you would

call that requisition or not. But that was brought

over by Captain Farr, and Avhich we accepted. It

was just reversed.

COURT.—What date was that?

A. That was July 20, 1921. As a matter of fact

the port of Portland went to the Spruce Corpora-

tion people for that rail in the first place; lots of

people did that all through the contract; that oc-

curred quite frequently.

I claim there remained under my contract un-

purchased by me at the time of the cancellation,

approximately 2,000 tons; two thousand to twenty-

two hundred fifty tons ; may vary one hundred tons.

I mean just rails; very little accessories left. I

say approximately 2,000 tons.

COURT.—I think you testified this morning

2,320?

A. I didn't deduct from that about 350 tons of

scrap. I didn't take delivery of any large amount

of rail after the first of July 1921; the largest

amount, I guess, was that port of Portland order,

and I think there were three or four other cars
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[71] after the first of July. I can tell you, if

you'd like to know. More than I thought, Mr,

Spencer, July 12th, frogs and switches; July

12th, switch points; guard-rails, and frogs. If you

just want the quantity, here is one order of 19,-

992 pounds. As to giving you some idea of the

approximate number of tons I took in July, 1921,

I haven't attempted to compile it. I wouldn't say

as to whether it would be as much as 350 tons. I

recognize the paper you hand me as my telegram

to Senator McNary; I prepared that.

Telegram offered in evidence for the purpose of

showing what Mr. Callan had in mind as to the

exact tonnage which remained to be taken under

his contract of June 30, 1921. Marked Defend-

ant's Exhibit "C."

Under ruling of the Court, the following portion

only, of the telegram, was read in evidence by de-

fendant's counsel:

Telegram dated June 30, 1921, sent to Honorable

Charles L. McNary, Washington, D. C.
—"Approxi-

mate amount of tonnage on hand at present time

about forty-five hundred tons; local officers Spruce

Board will declare this forfeited July first unless

you can intercede our behalf for extension."

WITNESS.—(Continued.) On my direct exam-

ination I said that no joint inventory was made of

that rail in accordance with the provision in con-

tract 482. We made inventories several times. I

appointed a man to make an inventory, so far as

I was concerned. His name was J. S. Sammons.
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As to Ills joining with Mr. McGregor in an inven-

tory, we never agreed on that. Each of them made

one.

If May 25th, 1927, was the date, as you ask, I

recall having a conference with Mr. Switzer extend-

ing from two o 'clock clear until I guess nearly five

;

I wouldn't attempt to say what we discussed, but

assume we discussed the matter of this remaining

tonnage to be taken by me. I do not remember tell-

ing Mr. Switzer at that conversation that the

amount of tonnage at that [72] time, May 25,

1927, remaining to be purchased by me under the

contract was approximately five thousand tons. No,

I didn't say that; I recall the conversation now; I

said there was approximately five thousand tons

there, as shown by the inventory made by Mr. Sam-

mons, by which a portion of that was scrap; there

was approximately 330 tons of that scrap alto-

gether.

COURT.—That would leave about 4700 tons out

of the 5,000 '^

A. On hand.

Redirect Examination by Mr. SHEPPARD.

Of this 4,700 tons, not to exceed approximately

2,000 or 2,200 was under my contract. I don't

know where the rest of it came from, but it didn't

come from any tons I bought—that were covered

by my contract; I know that.

These Clatsop County rails, referred to in the

letter offered by the defendant here, were substi-
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tuted on an order, in place of rails which I was un-

able to get under my contract. Our understanding

was, they were not tonnage in addition to our con-

tract, but were substitutes in place of rail covered

by my contract. The representative of the Spruce

Board, as testified to by me on my direct examina-

tion, agreed with me that that material was not

under my contract.

Recross-examination by Mr. SPENCER.

According to the notice that they sent me, there

was of this Clatsop rail approximately fifteen or

sixteen cars ; we had no knowledge as to the weight

;

I don't know anything about their settlement with

Murphy; I should judge the average car will go

anywhere from forty to fifty tons per car; it Avould

not be about 450 tons in fifteen cars ; I have no way

of telling except to take an average car, and made

practice of loading to capacity, or at least [73]

or at least ten per cent above capacity.

Redirect Examination by Mr. SHEPPARD.

The Spruce Production Board was storing these

Clatsop rails and other rails at my yard. They

were supposed to keep the rails that were not under

my contract separate from the ones that were under

my contract, but they didn't do so; they dumped
them all together; so that it was pretty hard to

identify any individual rail, when they all got in

there.

COURT.—Am I correct in my understanding

that you say there was about 2,000 tons of rail
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under your contract that you did not accept or pay

for?

A. Yes.

COURT.—About 2,000 tons. Did you ever make

any requisition on the Spruce Production Corpora-

tion for this 2,000 tons of rail?

A. Nothing, with the exception that I offered

with Captain Walker to take tonnage

—

COURT.—Never give any written order for that ?

A. The 2,000 tons, no.

TESTIMONY OF M. F. BEADY, FOR PLAIN-
TIFF.

M. F. BRADY, a witness on behalf of plaintiff,

testified as follows:

Direct Examination by Mr. SHEPPARD.

I am in the railroad supply business, railroad

equipment, and have been in that business about

twenty years. I have been buying and selling rail-

road equipment during that time, and in the years

1920 and 1921; including new rails; not relaying

rails so much. A relaying rail is one that has been

used in service for some time, and then taken up

again and reused. Scrap is something that is used

for rolling mill purjDoses; can't be used in logging

railroad. I was familiar with the market price

in this [74] vicinity and in Washington, for re-

laying rails and accessories in the simimer of 1921.

The market price of relaying rail was around sixty

to sixty-five dollars. There was a market for
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them ; it was falling off tliongh at that time : I mean

in that year, 1921. I think it was in the fall of

1921 that rails began to drop a little
;
you could buy

rails around forty or forty-five dollars, I think,

later in the fall. As to when that first started, on

October 21st I offered to buy 1,700 tons Spruce

Production rails, I know, for sale for fifty-three

dollars at that time, if that is anything to go on. I

had a bona fide offer to buy 1,700 tons from the

Spruce Production Board here in Portland; I

offered them, agreed to purchase 1,700 later at $55.

That is about $5 a ton less than the Callan contract

called for; I understand his was $60. Accessories

are sold with the rails; count them on the same

basis as you would for rails; so much a pound or

hundredweight, same way with the rail. Acces-

sories include just the angle-irons; don't count

bolts, or switch material, or anything; just angle-

irons. The spikes and bolts would have to be pur-

chased independent, they would have to be new.

In 1922 relaying rails went down pretty well ; went

around thirty-seven, thirty-eight and forty dollars.

In all the year 1921, up until October, 1921. Oh,

I think you could get around fifty-five and sixty

dollars, in small quantities. This offer I made was

October 21, 1921, for 50,000 tons; then I offered $55

a ton, I think, a couple of weeks afterwards; after

October 21st. That was for rails that were cov-

ered by the Callan contract before it was cancelled

;

it was 60-pound rail. They did not accept the

offer; they turned down my first offer, and then
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when I offered the second time I brought over a

check, certified check for $5,000, and requisition for

the rail, and it fell down afterwards. [75]

Cross-examination by Mr. SPENCER.

They didn't take my offer that day. I didn't

change my mind by the next Monday. If you like

I will tell you how the thing fell down. I was

sent out to buy this rail; I had the rail sold, and

when I brought the certified check and requisition

for the rail, they specified that $5,000 would apply

on the last car or two of the rails when it left the

yard, and we agreed to pay for the rails as they

came from the yard, and they says we'll fix up an

agreement; well, they fixed up an agreement, about

twelve pages, and the parties whom I represented

—we were disgusted with the way the thing was put

up to them, they threw the thing in the waste basket

and I went out elsewhere and bought the rails.

Q. As I understand, the price then went down in

the fall of 1921?

A. Yes, kept dropping back along in 1922, and I

think in 1922 rails were down around thirty-seven

dollars, if I remember.

TESTIMONY OF R. S. STEWART, FOR
PLAINTIFF.

R. S. STEWART, a witness on behalf of plain-

tiff, testified as follows:

Direct Examination by Mr. SHEPPARD.
I have lived in Portland since 1902. My business
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is railroad and logging supplies, mostly second

hand. I was dealing in second-hand rails or re-

laying rails with accessories in '19, '20, and '21,

buying and selling. I was familiar with the market

price in this vicinity and in Washington in Sep-

tember and October, 1921, in this territory and the

southern part of Washington; I don't go up in

the northern part of Washington. The market

price of relaying rails in September and October

1921 was about sixty dollars. I made some deals

during that time on various quantities of relaying

[76] rails. I was chiefly dealing with logging

companies. I made some deals around that month.

As to the market, at that time of year the logging

camps generally taper off in buying, on account

of the shut-down in December.

TESTIMONY OF O. M. ASH, FOR PLAIN-
TIFF.

0. M. ASH, a witness on behalf of plaintiff testi-

jfied as follows:

Direct Examination by Mr. SHEPPARD.

I am sales agent for United States Steel Products

Company, and have been for twenty-four and three-

quarters years. Have been in Portland ever since

1900. At present my place of business is 777

Nicolai Street. I sell new material; deal in every-

thing produced by the United States Steel Cor-

poration. I don't remember now, the market price

of new rails in 1921 in this vicinity, but I have it



84 A. C. Callan vs.

(Testimony of O. M. Ash.)

here in such form as can't be questioned; this is

Metal Statistics of 1927, and here I can give you the

price of new rails at the mill for any year back to

1847 ; I knew the price at that time, 1921, certainly

;

may I refer to my notes ? The mill w^as in Chicago,

in our case. The market price there differs from

the market price here by the amount of freight paid

between the mill and the delivery point. I don't

know the freight between here and Chicago at that

time, that, however, is a matter that is easily es-

tablished, as easily as this. I don't know what the

market price was here on new rails, because I don't

remember the freight rate. In August and Septem-

ber, 1921, in Chicago the price was $45 per gross

ton f. o. b. cars Chicago. That was standard sec-

tion, fifty pounds per yard and heavier. That

would be from fifty up to one hundred and forty.

Forty-five pound rail is an entirely different thing.

There is no base price on rails lighter than fifty

pounds per yard; that depends upon the market

condition. They are used more largely in coal

mines than any other field, and [77] that de-

pends entirely upon the law of supply and demand.

We didn't sell very many standard rails during

—

following the war until after 192, for the reason

that it was very hard to get them, and due to the

fact that the Spruce Corporation had a large quan-

tity here which enabled them to sell rails cheaper

than we could deliver them here. Now, you asked

me a few minutes ago if I remembered the freight

rate between Chicago and here. I don't remember
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it exactly, but it was in the vicinity of $37 a ton, I

think. Thirty-seven and forty-five would be eighty-

two dollars a ton at least, and these Spruce Produc-

tion rails were being sold around seventy-five and

eighty dollars. We didn't stand any show at all

of getting any business.

Plaintiff rested.

TESTIMONY OF HENRY E. WALKER, FOR
DEFENDANT.

HENRY E. WALKER, a witness on behalf of

defendant, testified as follows:

Direct Examination by Mr. SPENCER.

I live in Portland, and was connected with the

United States Spruce Production Corporation in

1921. I was one of three trustees, and was comp-

troller and treasurer up until about—I think

sometime in May, 1921. I remember the matter of

a requested extension on Mr. Callan's last contract,

contract 496, came up. It was some time after the

payment made in the middle of June ; between that

and the latter part of June. We had some little

trouble about a check there, and the matter of ex-

tension came up the latter part of June in a letter.

No agreement was made in any conversations had

between myself and Mr. Callan in July or any

other time subsequent to that time, on any exten-

sion of this 496. Mr. Callan first suggested this

idea of a note secured by some outside [78] col-

lateral. That was when we were discussing the
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matter of his inability to meet these payments due

July 1st and July 15th. In these conferences that

followed, as a result of his letter of June 28th, we

told him that we didn't think any extension would

do him any good, and he, of his own free will, said

that as far as these payments were concerned he

would be glad to put up notes secured by collateral

security, and I believe he mentioned that he had

some rails or something he could put up to secure

these notes, but just what they were or where it was

I couldn't say. He had some other rail. That is

the nearest I come to any specific security, any in-

formation about what the nature of it would be.

There were conferences there in July, following

July 8, 1921. As to my having any talk with Mr.

Callan about his taking material through July

pending the matter of these conferences, he sug-

gested putting up this collateral security to protect

these two pajonents due in July in which event

there was hopes of our getting together on an

extension, and of course while he was rustling

around for this we told him, as a matter of courtesy,

that every rail he would pay for we would deliver.

I don't know about how those items of $196, and

$483.07 credited to the guaranty fund in August

and October 1921, to which you refer, happened to

be made at those late dates; I don't know about

those specific items; but any deliveries that were

made during that time were merely matters of

courtesy, while he was getting up this collateral. I
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had nothing to do with the final disposition of the

rail after the termination of the contract.

Cross-examination by Mr, SHEPPARD.
General Meneher was Chief of Air Service at that

time. As to our receiving instructions from him to

give an extension of from three to six months, de-

pending upon which we thought best out here [79]

we got a wire from him asking us to give favor-

able consideration to such extension. He didn't

tell us that it had been arranged, three to six months

extension, depending upon what the local Board

thought was best, he had no authority; he was not

my superior; I took suggestions from him. We in-

tended to grant the extension if Mr. Callan put up

security on this promise to pay $5,000 July 1st

and $5,000 July 15th into this guaranty fund.

That was the only reason we didn't grant an ex-

tension, because he didn't give us additional se-

curity, to pay into this security fund or g-uaranty

fund these two payments; that was the precedent

for the whole thing, yes. No, I never thought that

would be worked out all right anyway ; he offered to

put up the security; I didn't think he would put

it up when he offered it.

My business, before I went to work for the Spruce

Production Board, was contracting, down in middle

California ; I was in Los Angeles one time, yes. I

held various positions with the Spruce Production

Board as time went on. I started in as First Lieu-

tenant, then Captain; when they changed to a cor-
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poration I was successively Assistant Treasurer,

then Comptroller, and Treasurer and Trustee.

TESTIMONY OF MAJOR JACOB E. FICKEL,
FOR DEFENDANT.

Major JACOB E. FICKEL, a witness on behalf

of defendant, testified as follows:

Direct Examination by Mr. SPENCER.

I live at Fort Wright Field, Dayton, Ohio. I

was in Portland, in 1921. I was a Trustee of the

Spruce Production Corporation, also comptroller-

treasurer after May of that year. Colonel Van
Way was the president at that time. I think he

was not here in the fore part of July, 1921; as I

remember it he was visiting in California. We
had conference with Mr. Callan in the early part

of July, 1921, on his request for extension of this

Contract 496. There was [80] not any agree-

ment ever made with Mr. Callan that the contract

was extended for six months, or any other time.

Cross-examination by Mr. SHEPPARD.

I don't remember any talk with Mr. Callan once

or twice, telling him to let the matter ride along

pending some negotiations. I was not the man in

charge. I was comptroller-treasurer at this time.

Mr. Walker was in charge. He had been left in

charge by the President of the Corporation when he

went to California. As to whether I was one of

the moving spirits in the cancellation of this con-
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tract, I was in on it, yes, sir ; very closely connected

with it. The Board of Directors or Trustees held

no formal meeting on that; it wasn't necessary

under the by-laws; the president and secretary had

authority to sign contracts, without making any

record of it, under the by-laws. My duties as

Comptroller were, I had charge of the funds of the

Corporation and saw to it that contracts were

executed ; had charge of property over the Property

Officer. I was not here during the whole of the

year 1921. We came here in March, 1921 ; I left in

June, 1922. I was here the latter part of the year.

TESTIMONY OF W. H. O'KELLY, FOR DE-
FENDANT.

W. H. O 'KELLY, a witness on behalf of de-

fendant, testified as follows:

Direct Examination by Mr. SPENCER.

I have been accountant and bookkeeper for the

Spruce Corporation since 1920. As to my com-

piling some figures and data undertaking to analyze

this question of amount of rail and accessories

which the Spruce Corporation had in various yards

mentioned in these contracts, in 1919, and the

amount purchased by Mr. Callan under his re-

spective contracts down to the final date, I haven't

the rail at various places but I have the total of all

the rail that the corporation ever owned, and I also

have the amount Mr. [81] Callan sold, and the

Spruce Production Corporation had after the
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termination of this contract, and the amount he

took under each of his contracts. I am not able

to segregate the location or places—the places where

the rail was located, but I can give you whom it

was sold to. The corporation has no rail left. My
classification of who it was sold to includes only

four in number. Franklin Helm, which is the

671/2-pound, that is the Russian rail ; over in Seattle,

A. C. Callan, and what was left after the termina-

tion of his contract. Sold to Franklin Helm 2,-

634.06 tons; I mean by that this 67i/2-pound Rus-

sian rail; that is all we ever owned. That was not

bought by Callan, that was eliminated from the

contract.

Mr. SHEPPARD.—There is reserved in the con-

tract 2,800 tons.

A. Figured out actual weight 2,634 tons.

The rail sold to Helm mentioned in this contract

is the Russian rail sold to Helm. And the port

of Seattle practically 759 tons, is also mentioned in

this first contract SPC-333; they refer to it as 850

tons, but that was 850 net tons, so I reduced it down

to gross tons, made 758 to Port of Seattle. My
records show sold to Mr. Callan 4,323 tons. After

the termination of the contract the Spruce Cor-

poration sold 5,093 tons. There were 530 tons of

accessories sold to this man Helm, to whom the

Russian rail were sold and also the port of Seattle,

167 tons; and 742 tons to Callan, and was 205 sold

by the corporation, after we got through.
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COURT.—You say was 4,323 sold to Callan'?

A. Yes, sir, sold to Callan.

Mr. SHEPPARD.—That would make 5,065 tons

according to his testimony, with the accessories.

According to our records, and according to us

bought 5,300 tons—not left over but sold to Callan

and delivered to him.

Mr. SPENCER.—Total of accessories and rails?

Mr. SHEPPARD.—Yes. [82]

COURT.—I understand the witness to say but

that record shows Callan 4,323 tons.

Mr. SHEPPARD.—That means sold and de-

livered, that we took under the contract, and add

to that accessories 743, makes 5,065.

Mr. SPENCER.—That is right.

Mr. SHEPPARD.—Only difference probably a

couple of hundred tons in our favor.

WITNESS.—As to the percentage of rail sold

Callan of the different weights, the 56-pound relay,

60-pound new and relay, and the new 80-pound,

comprise 72% of all the rails he bought. From my
analysis of the sales orders sold Callan, I don't

think I could qualify so as to say whether the rail

I have just mentioned, constituting 72%, is what

might be called the highest price rail in the quantity

covered by his contract; I understand it is the

most desirable rail ; that was 60 and 80 pound.

As to an analysis of the amount of rail tonnage

he took under contract SPC-333 which began April

5,, 1919, and the termination date of that contract

which was December 30, 1919, and as to how much
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rail he had during that period from the Spruce

Corporation, the second contract was drawn in

November, and I fig-ured that ran down to Novem-
ber 10th, and he took 89.38 gross tons of rails, of

new rails, and 192,23 relays. That added together

is 281.68. That is the rail bought under the first

contract. The amount of rail taken from Novem-

ber 8, 1919, to the expiration date, that is October

1, 1920, is 3,384.87, gross tons. After the expira-

tion date in contract 333-supplemental, which was

October 1, 1920, down to February 3, 1921, the date

the next contract was executed, he took 218.75 gross

tons. The tonnage of rail demanded by him from

February 3, 1921, to June 1, 1921, which is the time

when contract 496 began, was 118.5. I am not

including accessories in that; that is only rails.

The figures as to tomiage covering [83] rail pur-

chased by Callan under contract SPC-496, which

began June 1, 1921, and continued until the termina-

tion, are 319.6 gross tons. The total of all these

items makes 4,323 gross tons of rails.

I have analyzed the sales orders to determine

from what source this credit of $196 made in Au-

gust, 1921, to the guaranty fmid came from; I think

I have this here; the sales orders themselves.

However, that $196 you speak of did not all go into

the guaranty fund, part of it was payment for ma-

terial, and about $15.68 went into the guaranty

fund; the balance was paid for material. As to

the $483 that was said to have been paid into the

guaranty fund in October, 1921, that was material
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sold to the port of Portland in July, and was a charge

account, and we did not make settlement; Mr.

Callan had some of his own stock in this, and as

soon as we received payment from the port of

Portland we received it and settled with Mr.

Callan. The sale was made in July according to

the records of our offices in this transfer; in the

month of July.

The total amount received from Mr. Callan for

rail was $259,375.67; and for accessories $9,960.70.

And of the total amount $33,044.91 was deposited

in the gTiaranty fund at the rate of $5 for relay

rail and $7.50 for new rail and accessories. That

is the total amount from April 5th, 1919, down to

the final termination. That is not including $10,-

000 Liberty bonds. The total amount credited on

Liberty bonds and these $5,000 payments is: I

credited them on the books with $10,000 for Liberty

bonds, $562.33, which is interest coupons from the

Liberty bonds, and two $5,000 payments. The

grand total of these various items is $53,607.24.

Oh, you mean the total of all items paid by

Mr. Callan to the Spruce Corporation; that is

$562,943.63. No, I am $200,000 out; it is $362,-

943.63. The total amount of the tonnage of ac-

cessories covered by Callan 's contracts is 947 tons.

Of that he took and paid for 742 tons. [84]

Q. Have you compiled the figures showing how

much the corporation realized from the rail which

it sold, the remaining rail after the termination of

the Callan contract—^how much money it realized'.^
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Mr. SHEPPARD.—I object to that as incompe-

tent, irrelevant and immaterial, if you offer it as a

measure of damages.

Mr. SPENCER.—I am not claiming that.

Mr. SHEPPARD.—There is just one object for

your Honor to consider—how much been damaged

if you come to the conclusion this is a penalty.

If you can show either that they couldn't sell it

when the contract was cancelled, or that there was

no market, or that they did sell within a reasonable

time after the contract was cancelled, then if ma-

terial we would be bound by it, but as I under-

stand it they didn't offer this stuff for sale or didn't

sell it for a couple of years afterwards.

Mr. SPENCER.—No, began to sell it right away.

COURT.—Find out about that.

Mr. SHEPPARD.—What you have on your

books is not competent anyway ; it is whether or not

you got market value on it.

Mr. SPENCER.—I will furnish the witness who

handled the matter.

Q. Have you made a statement showing when

that remaining rail was sold"?

A. Yes, sir, the sale started September 12, 1921,

Q. And how long did it continue ?

Mr. SHEPPARD.—Lets have how much sold in

September, what you sold it for?

A. Now, I have three typewritten sheets on the

different dates, for each sale order. The sales run

down in September, October, November and De-

cember, 1921. Start with January, February,
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April, May and June, 1922, and right on down
through. The last sale was made on May 25, 1923.

[85]

Mr. SPENCER.—I think we will offer that state-

ment in evidence, prepared by the witness.

Mr. SHEPPARD.—I object to it.

COURT.—Put it in for whatever it is worth.

You can check up afterwards, if any value in it.

Mr. SHEPPARD.—Do these sheets offered here

have a list of all the rails owned by the United

States Spruce Production Corporation in Septem-

ber"?

A. No, sir, that shows all the rail that we had

and sold after the termination of Mr. Callan's con-

tract.

Mr. SHEPPARD.—All the rails and accessories

you had from every source?

A. Yes, sir, that is all that was left to be sold,

and sold.

Mr. SHEPPARD.—You are not testifying here

than that this is a list of material covered by the

Callan contract alone, that is, material that was left

over from the Callan contract alone?

A. Well, that material was left over from the

Callan contract, whatever of that material was at

Vancouver and the Callan yard.

Mr. SHEPPARD.—What about this stuff you

got from the Murphy Timber Company?

A. We didn't get any from—who do you mean?

Mr. SHEPPARD.—You had a lot of Clatsop

County rails there, didn't you?
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A. I understood part of them had been sold. I

couldn't segregate. I don't know.

Mr. SHEPPARD.—Whether this material that

you have on this exhibit was within the terms of the

Callan contract or whether that was just matter

that the United States Spruce Production Corpora-

tion had on hand in September? [86]

A. It was the understanding at all times

—

Mr. SHEPPARD.—Never mind your under-

standing. What do you know about it I

A. That is all that I can say.

Mr. SHEPPARD.—This goes from 9/12/21 ap-

parently to 5/25/23 and covers all material, from

his testimony, owned by the United States Spruce

Production Corporation.

Mr. SPENCER.—In those two yards, in Callan 's

yard and Vancouver.

Mr. SHEPPARD.—I don't know about that.

There was only a small portion, apparently, that is

of this material sold during the year 1921. There

are twelve or thirteen items here, the price at which

sold is not on here in most instances; this price he

doesn't show and doesn't show where it came from;

but it does show to whom it went; the only item in

here that I can see might have any bearing is the

item sold in December, 1,890 tons of new rails. It

doesn't show what weight they were, so you can tell

whether within this contract or not.

A. Don't it say over in description what it was

there—there—way to your right?
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Mr. SHEPPARD.—Do you know anything

about whether there was scrap included in this

item of 1980?

A. I couldn't tell until I looked at it.

Mr. SHEPPARD.—You say above there that

it is new. But I wonder if you knew anything

about it?

A. From the records in the office ; this was taken

from our sales orders.

Mr. SHEPPARD.—Where are your sales or-

ders? Do you know whether you had 1,980 tons

of new rail, 60-pound rail on hand?

A. I know we had the money for them. [87]

Mr. SHEPPARD.—Haven't you sold for thirty-

nine dollars or something a ton? The testimony

in this case is new rails around $80.

A. That is not the sale price; that is the total

price received for them; no sale price on there;

the total amount of money received.

Mr. SHEPPARD.—Isn't that $39.00?

A. That is the total amount received for each

shipment.

Mr. SHEPPARD.—You say 1,980?

A. That is pounds.

Mr. SHEPPARD.—Pounds or tons?

A. Pounds; at the bottom it is reduced to gross

tons.

Mr. SHEPPARD.—You don't say that here.

Then all this in the left-hand column is pounds?

A. Pounds of new^ rail, and in the middle col-
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limn is poimds of relay, and the other column

pounds of scrap.

Mr. SHEPPARD.—You claim $39.60 from

1,980 pounds?

A. Yes, sir.

Mr. SHEPPARD.—I can't understand it un-

less explained. I don't think it is competent at

all because it needs explanation to be intelligible,

and most of the items they waited beyond any

reasonable time that they would have, as I under-

stand the law, to sell.

COURT.—I suppose that would depend upon

the condition of the market and their ability to

sell them.

Mr. SPENCER.—Absolutely.
Mr. SHEPPARD.—Of course the testimony so

far shows there was a market.

The statement was marked Defendant's Exhibit

*'C."

WITNESS.— (Continued, on Direct Examina-

tion.) The statement marked Defendant's Exhibit

"C" contains a list of what was done [88] with

all of the rails which the corporation had after

the termination of the Callan contract, in Callan 's

yard or the Vancouver yard. This rail was in

the Callan yard until the last part of October, No-

vember and December, and was shipped to Van-

couver. As to how much rails, how many tons

of rails, were shipped into Callan 's yard or the

Vancouver yard after April 5th, 1919, the only

records that we could find in our office of anv rail
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going- into Callan's yard or Vancouver after that

date was 67.8 tons into Vancouver and 398 tons,

gross tons, into the Callan yard, Portland, which

has been termed the Murphy or Clatsop rail.

With this 51 tons of accessories. So that the

figures I have already given you there, for ex-

ample, analysis of the total amount of rail left

on hand after the termination of the Callan con-

tract, would only be influenced by the amount of

three hundred and some odd tons I have men-

tioned, classified as Mui'phy rail; that, together

with what went to Vancouver. You asked me a

moment ago about what our records show as to

the G2i/2-pound Russian rail; we sold 2,634 tons

of that Russian rail. We have none left now. In

the figures I have given I have covered all the

rail the corporation has owned since October, 1919;

went down through every sales order from that

first shipment of rail, down to the termination of

the selling of them.

Cross-examination by Mr. SHEPPARD.

I don't know how much rail we had up at Earl-

ington; I didn't figure that up. My books do not

show that. Nor do they show how much we had

at Whiskey Creek. The Property Officer's books

possibly sow that. I know now from the record,

that we only had on hand when this contract was

made, 12,980 tons, including everything. And

2,800 was reserved from that, out of 10,000. And

that turns out to be, according to my list, 2,634,
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instead of 2,800, and then was 850 tons reserved,

that turns out to be 756 gross tons; we [89] said

850 tons; it was 850 tons, but we show net tons,

and all this stuff is figured in gross tons; I re-

duced that out. I never heard of 2,100 tons we

did not have title to up in Earlington. I never

heard of that before; we had title to all the rail

that was there.

Q. Do you know that the Spruce Division—the

United States Engineers had some 2,100 tons of

rails and accessories that the Spruce Corporation

thought they owned, and they didn't get, that you

thought was under this contract at the time the

contract was made?

A. Unless the engineers had some rail there, but

any rail we got from the United States Engineers

we paid for. Some of this came from the United

States Engineers. I couldn't tell you how much we

got from Earlington. I don't know how much we

had in April, before this contract was signed. The

Property Officer's records show that. I don't know

how much we had in Callan 's yard. I got this

information from the sales orders; come to the

accounting department when the rail is sold. In

other words, the record I gave in court here is not

the record of the property we had on hand but it

is property described by sales orders from 1919 to

1923 or '22
;
property sold on sales orders for which

we received money; rails, designated as rails. It

only represents this property we had on hand in

April, 1919, by deduction. I couldn't say whether
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the Spruce Production Corporation, in the latter

part of 1919 and even '20, was getting rails from

Yakima, Portland, Clatsop County, and even as far

east and south as Arizona, and storing them in the

Callan yard; I never heard of such a thing. I

will say the records don't show they got rails or

accessories from Arizona. I never had anything

to do with making up these records. I kept the

records of the sales orders; they were made out by

the Property Department; I didn't make them out.

I never took an [90] inventory at any yard to

see what we had on hand.

The voucher and photostatic copy you show me
was made up by the Property Department; the

voucher so states. It is voucher accompanying this

check of October 31, 1921, given by Callan to the

United States Spruce Production CorjDoration ; it

states we put in the guaranty fund $192.75. I

didn't tell the Court a little while ago that we put

in $15. There was $15 came back from this other

sales order. I didn't tell the Court we put in $15

of this $192.75. No, $196. Mr. Spencer asked me

about. The total amomit of the sales order was

$1,560.92; that is October 31, 1921; that was sale

order 3,980 for $1,560.92, and we put into the

guaranty fund $192.75. The total amount of that

sale was $1,753.67. On the same date we had sales

order 3,979 for $2,335.41, and we put into the guar-

anty fund on that date $290.32, and the total

amount of that sale was $2,625.73. So on October

31st Callan paid, or had it paid to us, $4,379.40 on
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one of these sales ; the port of Portland sale ; it was

ordered in July, and was filled under this contract

and we accepted the money on October 31, 1921, as

soon as we were paid for it. I have a balance here,

on the photostatic copy, of $577.98; that went to

Mr. Callan. That represents material that be-

longed to Mr. Callan personally.

Redirect Examination by Mr. SPENCER.

Defendant's Exhibit "C," which I identified a

while ago, has a final result; the items are added

together on that sheet; down here, that comes in

the total down here, in that sale column gives the

total amount of money. In dollars and cents this

statement shows $159,300.01 received on account of

sales of rail, and $10,405.58 of accessories—a total

of $169,705.69. That was the total amount realized

from rails and accessories. That is the gross

amount received from the sales. There had not

been deducted [91] any selling expense from

that.

Mr. SHEPPARD.—I object to that as incom-

petent, irrelevant, and immaterial. They took it

over.

Mr. SPENCER.—All I want to show is, we didn't

take over this rail and make a great big profit out

of it.

COURT.—He may answer.

A. This shows we had pay-roll at Vancouver

from October, 1921, up to and including March,

1923, and including the manager of sales who

handled this, $32,467.11.
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COURT.—You mean you charged up this ex-

pense ?

A. No, sir, but those are expenses we just figured

in, and only 80% of that went to charge against this

rail. There wouldn't have been any other occasion

for having this pay-roll at Vancouver at that time

unless this rail had been on our hands to handle.

A little other stuff there, and we allowed twenty

per cent for that; we could have moved that out,

but the force would have been cut down a long time

before. There were very little other substantial

materials of any kind there for sale. There was

other expense in handling that rail—moving 3,328

tons from Callan's yards to Vancouver.

Mr. SHEPPARD.—I object to that. They un-

dertake to move this stuff at this man's expense to

Vancouver where the army was.

COURT.—If they sold, would have to move it

back. There was unloading expense 25 cents a ton,

$832.16, and loading expense of 5,093 tons, which

includes what we had at Vancouver, $1,027.95.

COURT.—If Callan had taken the goods you

would have had to load, or wouldn't you? The

contract was f.o.b.

A. We paid the loading-out for them. [92]

Recross-examination by Mr. SHEPPARD.

We didn't have to have men over there to sell

this five thousand tons; we had to have men over

there to load it. As to how this $32,000 was made

up, that was over two years. I couldn't tell how

many men we had working there.
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COURT.—Eim over two years?

A. From October, 1921, to March, 1923, a year

and a half. I couldn't tell how many men we had.

I couldn't tell how many men we had drawing

salary looking after this junk as you call it. I was

the bookkeeper but I haven't those figures here. I

didn't bring them. I was in Portland. That is

not charged up as a part of this selling expense,

not mine. Nor Mr. Walker or Mr. Fickel here, not

the pay-roll. The laborers at Vancouver and one

man

—

Q. You want the Court to understand, to watch

this five thousand tons of junk, you spent $32,000?

A. No, sir. Moving it out and having men

there to handle it.

Mr. SPENCER.—They were undertaking to sell

it during this period?

A. Sure, undertaking to sell it.

Q. Cost $32,000. I thought we had the whole

army and navy over there.

TESTIMONY OF J. H. McGREGOR, FOR
DEFENDANT.

J. H. McGregor, a witness on behalf of the

defendant, testified as follow:

Direct Examination by Mr. SPENCER.

I am an inspector of relaying rail and logger's

equipment, railway equipment. I made an inspec-

tion of the rail belonging to the Spruce Corpora-

tion in Callan 's yard at Portland, and Vancouver
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cut-up plant; tlie first one in 1919, and the last one

in May, 1921. The paper you hand me is a copy

of my inspection report. [93] That was made

June 2, 1921. That is when the report is made ; the

inspection was made the latter part of May, 1921. I

also made an inspection in 1919; this report is the

last one. Mr. Sanmions was present when we made

inventory in Mr. Callan's yard, but not in Van-

couver. About 4,000 tons of this material was in

the Callan yard and 1,700 tons in Vancouver. He
was present when the inspection was made in the

Callan yard, but not at Vancouver. That was in

May, 1921. I don't know anything about that rail

coming into Vancouver ; I know there was some rail

coming into the Callan yard. Approximately fifteen

cars came into the Callan yard. That was Murphy

or Clatsop rail. I think that was in March, 1919.

I don't know of any other rail that came into the

Callan yard from outside sources other than the

Spruce Corporation. Mr. Sammons was present at

the Callan yard when I made this inspection in May,

1921. I know of no dispute or differences between us

on the matter, not there in the yard. I had no

words with him. I have been in the business of

inspecting rails for a good many years. The part

I had towards loading out the rail that Callan sold

under his contract from time to time, was that I

had a contract with the Spruce Division to load out

the rails from Callan's yard. I think that began

the very start of the Callan contract, and it con-

tinued down through to the termination. I don't
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know exactly as to what material Callan sold during

the years covered by his contract, with reference to

quality and price, as to whether he sold the best of

the rail or the poor grade, or what was done in that

respect. I think he sold more forty-five pound new

rail than any, I am not sure of that. My report

would show it, however.

Cross-examination by Mr. SHEPPARD.

Q. Mr. McGregor, in this contract which is

marked Plaintiff's Exhibit 3, which is the third

contract, looking at paragraph [94] 8—this has

not been called to your Honor's attention—it says:

^'On the 15th of May, 1921, a joint inventory and

appraisement shall be taken of all the balance of

said rail and accessories remaining undelivered to

Purchaser at the various yards hereinbefore men-

tioned. Such inventory shall be made by a rep-

resentative of Purchaser, a representative of Cor-

poration, and a third party who shall be chosen by

the said two representatives and shall be satisfac-

tory to both. The three persons designated as

above shall determine by estimate or otherwise, and

in the manner to be decided upon by them, the

amount of rail, both new and relaying, as well as

the amount of accessories herein contracted to

be bought and sold which has not been delivered

to Purchaser and paid for, and they shall further

certify to both Purchaser and Corporation in writ-

ing the result of such inventory. In case a dispute

shall arise as to the amount of material remaining,
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a decision of the majority of the appraisers shall

govern and be binding upon both parties." Was
that done in that manner, as far as you know*?

A. Of course, I don't know anything about this.

I was appointed at that time to inventory the rail,

and Mr. Callan had Sammons down there, a man
employed by him. We both worked on the rail in

Callan 's yard, but when it came to inventory the

rail over in Vancouver, Mr. Sammons didn't go

over there. He told me he didn't have time, I be-

lieve.

Q. Did you two appoint a third man to take the

inventory with you?

A. There was no necessity of

—

Q. Will you answer my question? Did you ap-

point a third man?

A. I had nothing to do with any appointment.

No, there was [95] no third man appointed. I

certified to the Corporation and to Mr. Callan these

appraisals or inventories of how much was there;

and included in my inventory all the rails and ac-

cessories that was there on hand in the Vancouver

yard and Callan 's yard that belonged to the Spruce

Board, No, I don't think I took any account of

scrap. I don't think there was much scrap. There

wasn't much scrap in the Callan yard I know—as I

remember it. Scrap is rail that is of no further

use to loggers—you can't use it in service as rail.

I would call rail that didn't have any holes in it

—

no, if it was straight rail I wouldn't call it scrap.

If the end was banged up so you couldn't put it
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next to another rail, if straight rail and could be

made into a salable rail I wouldn't call it scrap.

I would call it relay No. 2. If bought as No. 2,

with that understanding, I would ship it to a cus-

tomer in that way.

Q. Under the contract here was no No. 2 rail;

it was all No. 1 rail.

A. I don't know anything about the contract.

Supposing the contract just said relaying rails, I

would say that would cover both No. 1 and No. 2

rail; no matter what condition in, if came within

the classification No. 1 or No. 2 rail. It would have

to be usable; scrap is usable. But I wouldn't

call it relaying rail.

Redirect Examination by Mr. SPENCER.

Q. Counsel has been asking you about the inven-

tory that is referred to in contract SPC-482 dated

February 3, 1921. The inventory that you made

was in May, 1921 ? A. Yes.

Mr. SPENCER.—I don't think the witness can

elucidate, but I call your Honor's attention to the

fact that the inventory the witness made is the one

referred to in letter attached to Contract [96]

No. 496, where it is understood that the contract

will be further completed "under terms of said con-

tract SPC-496."
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TESTIMONY OF WILLIAM E. FARE, FOR
DEFENDANT.

WILLIAM E. FARR, a witness on behalf of the

defendant, testified as follows:

Direct Examination by Mr. SPENCER.
I was sales manager for the Spruce Production

Corporation in 1921. I was located in Portland

and Vancouver. I had been such sales manager

since January, 1920.

Q. Will you state, if you know, whether there

were any outside rails shipped into the Callan yard

or the Vancouver yard after you went there %

A. Just with the exception of the Clatsop rail;

that came in after. As I recall it, there was about

350 tons of the Clatsop rail. No other rail shipped

into the Callan yard or the Vancouver yard while

I was there. The rail that was there at the time

this last contract was terminated, that rail was

there on June 2, 1921, when the last contract was

executed, at the Callan yard and the Vancouver

yard. I had something to do with undertaking to

sell the balance of this rail after the termination of

the Callan contract, for a short time in the fall of

that year 1921; until January, 1922. My efforts

consisted in doing just what any salesman would

do; tried to find a market for the rail that was

left. I left in January, 1922. In the fall of 1921,

after the termination of that contract, the price of

rails was $47, base Pittsburg. The efforts I used,

I went to the people who were in the market for
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rail and endeavored to interest them in the rail.

As to our turning down an offer of $55 a ton, I

think there was an offer made of $55 a ton was

turned down because we didn't consider it was

right; I don't recall all the details of it, but I [97]

know at the time it was turned down for cause.

Cross-examination by Mr. SHEPPARD.

That was the bid of Mr. Brady. It wasn't that

we didn't think the price was high enough, there

were some other things there, I don't recall just

exactly what they were. The freight rate from

Pittsburg here depends on which way it comes;

water freight it was shipped for $11 a ton as I

recall. By rail it would run around $35 or $40.

That would make the price here about $80 if it

came by rail. The price wouldn't be the same no

matter how it came; not as far as the market price

here is concerned. I have bought and sold some

rails. Before I went to work for the Spruce Pro-

duction Corporation I was in the army, over in the

Spruce Division. Prior to that I was a builder,

contractor. My business at the present time is

buying or selling relaying rails or new rails. As

to when I started that, I have been selling ma-

chinery for ten years; most of the time in the

northwest here; all kinds of equipment; the last

ten years ; that would be 1918 ; would be during the

time I was in the army, the Spruce Division; since

then; I was selling equipment at Vancouver, and

have been selling it ever since. My office for the
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Spruce Production Corporation was located in the

Couch Building. Mr. Callan's yard was at 25th

and—down here in the north end; I don't know

what other street down there—25th and Nicolai

—

no, this side of Nicolai. I can go there with my
eyes shut, but I don't know the name of the street.

I went out there sometimes two or three times a

week, or ten days I wouldn't go there. I lived at

Vancouver Barracks in 1921. I was property offi-

cer and sales manager there of the Spruce Cor-

poration. What the Spruce Corporation had to

sell after everything they had was under the Callan

contract, we have had at different times various

things [98] to sell. As to whether we had any-

thing in 1921, most of it had already been disposed

of by that time. We didn't have quite a lot of

rails and stuff coming in from different parts of

the country most every month. We didn't have

anything come in from Yakima in 1921. I don't

recall the exact date these Clatsop County rails

came in. I don't think one car came in in April

and the balance in June and July of 1921; I

wouldn't swear it was in 1920 or in 1919, or as to

just when it came in, not within any time. I am
sure it came in while I was working for the Spruce

Production Corporation; I left there in January,

1922. I took the job of sales manager January,

1920. As to my knowing what was on hand in

April, 1919, I was over at Vancouver at that time,

but not as sales manager. I did not know, en-

tirely, what was on hand of those rails.
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TESTIMONY OF FRANK R. PETERSON, FOR
DEFENDANT.

FRANK R. PETERSON, a witness on behalf of

the defendant, testified as follows:

Direct Examination by Mr. SPENCER.

I am District Supervisor for the Spruce Cor-

poration at Toledo, Oregon; Lincoln County repre-

sentative, in other words. I was here in Portland

in 1922. I had something to do with the selling of

this rail that was dumped back after the Callan

contract terminated. I succeeded Captain Farr on

the 15th of January, 1922. I stayed with it until

the 30th of May, 1923. I didn't entirely clean it

up; were a few small items, switch material, re-

maining. When I went there, in January, 1922,

there was something in excess of 3,000 tons, and

possibly 60 7o of that—probably 70%—I would say

70% was 45 new and 45 relay; the balance was 60-

pound new ; we sold 56 and 60 pound relay. That

45-pound rail does not command a ready market as

much as the 60 and 56 pound. The reason is, [99]

it is too light for Coast logging operation, and too

heavy for what might be termed construction pur-

poses; it is suitable in some instances for export,

but not considered in the class with 50, 52, 56 and

60 pound rail for Coast logging operations. What
I did towards selling this rail after I went there, I

immediately got in touch with all the different

companies handling rails here; I made a canvass

of the logging companies who were operating and
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using 56 and 60 pound rails ; took up with the

Long-Bell people. Made several trips to Seattle,

Tacoma, around endeavoring to find a market for

the rail. I was at the Callan yard once or twice

about the time the Callan contract was terminated,

that is all. I was in Vancouver all of the time

from February 3, 1919, until May 23, 1923. I

don't know of any outside rail that came into Van-

couver after April, 1919; may have been a small

amount during Captain Farr's charge—while he

had charge of the rail—but it was very small

amount. I was more familiar with the rail in

the Vancouver yard than with that at the Callan

yard; not very familiar with that at the Callan

yard because it was entirely out of my work. As

to whether 1 know the rail that was in the Van-

couver yard at the time of the termination of the

Callan contract was rail that was under the Callan

contract, identified as such, we had been given to

understand Mr. Callan had purchased all the Cor-

poration rails. We had several inquiries for rail

and had been instructed to say that we had none

for sale ; it was all covered by contract with Callan.

The base price for rail in the fall of 1921 was some-

where between $47 and $40. The price at the be-

ginning of 1921 was $47, and dropped to $40 dur-

ing the latter end of the year 1921; that was the

base price, sold at Pittsburg. As to the local price

of relay rails, that depends; railroads were ottering

it for anywhere from $35 to $40, delivered any-

where on their line, which was a decided advantage
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over [100] any one particular place; some relay

sold for as low as $32 and $33 in 1921, all the year.

In the early part of 1921 quotations were being

made on Belgian rail and German rail; it started

in with quotation of $36 but dropped to $33. We
had that to contend with in trying to sell our new

60-pound rail. The market conditions did not par-

ticularly improve any in 1922, not to the extent

we noticed it any. We didn't receive any more

inquiries.

Cross-examination by Mr. SHEPPARD.

I couldn't say whether these Belgian rails were

open-hearth or Bessemer process, because I am not

an authority on rails ; the rails conformed to A. S. C.

standard 60-pound rails. I never heard whether

they were rails we couldn't use on extreme height

or extreme weather conditions—extreme tempera-

ture. I have never been a railroad man. I have

never been in the business of buying and selling rail-

road equipment, outside of a little brief experience

selling this junk over here; no, haven't been in the

railroad equipment, but been identified with the

logging industry for about twenty years and know

something about the business—logging and lumber

industry. I was with the Danaher Lumber Com-

pany, Tacoma ; I was in the yard ; that is, I was yard

delivery man, and then car man; prior to that I

worked with the purchasing agent. I purchased

everything necessary for sawmill operation. Pur-

chased what the manager told me to. I never held
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a job where I entirely used my own judgment in

purchasing what was necessary for a big mill, was

not altogether just an employee doing what some

higher-up told me to do. When I testified that the

best price was from $40 to $47 a ton in 1921, I didn't

say it was $40 to $47 here, no. I said that was the

Pittsburg price. Pittsburg, Colorado Fuel & Iron

at their sawmill Colorado. The freight would have

to be added to get the market price here, delivery

price. I don't know that Mr. Brady offered for

relaying [101] 60-pound rails $55 a ton in Oc-

tober, 1921. As to weight of the rails I referred to

when I said that during 1921 they were selling for

$30 and $35, I had reference to the rails which the

railroad companies took up from their sidings and

subsidiary rail lines. I got that information from

different dealers; from the Consolidated Railway

Equipment Company, and from the Western Rail-

way Equipment Company, and from the Clyde

Equipment Company. None of those are Railroad

Companies, but they are buying rails all the time

from the railroad companies. I was not trying to

buy some rails; was trying to find out something

about the market. I didn't have any occasion to

make any inquiry in 1921 ; I was not running it then.

Well, I made some inquiries in the fall of 1921;

being over at Vancouver I was supposed to help

Captain Farr whenever inquiry over there for rail.

I was selling other equipment at the same time.

I never fixed the price of rails at all. I didn't get

anv offers for these rails and accessories in the fall
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of 1921; I had nothing to do with it at that time.

I said that I succeeded Captain Parr January 19,

1922 ; and then I made these trips around and made

inquiries from the different dealers. It isn't a

fact that the only place I went to was dealers, to sell

my wares; I said I went to Long-Bell Company;

I understood they were in the market and went

down there immediately to talk to them; made a

trip to the Brooks-Scanlon Lumber Company;

understood they were in the market for 60-pound

rail; went wherever I understood there was a de-

mand, or someone made inquiry about rails. The

price for relaying rails in 1922 was somewhat less

than it was prior to that, yes. There was a market

for 56 and 60 pound relaying rails. We had very

little 60-pound relays on hand; was new; I don't

think the 45-pound rail brings $10 a ton more than

the 60, because the quotation is $10 less. I say the

quotations for 45-pound rails are less than the

sixties. [102] I had that information from several

dealers, and verified it by the "Iron Age" which is

a steel magazine. I couldn't say whether it is a

fact that the "Iron Age" only quote base prices.

I think it is true that the "Iron Age" only quotes

base prices and doesn't quote market price at all.

I got those figTires from sources of information as

well as from another steel magazine. I got part of

that information the last w^eek or ten days, part of

it prior to that.

Mr. SPENCER.—I don't know whether a mis-

understanding; I think in your examination of Mr.
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O 'Kelly you asked him if he didn't prepare a sales

order covering the two amounts covered in this

voucher, paid in the guaranty fund in October.

Mr. SHEPPARD.—No, I didn't ask him; all I

asked him, if he put that information on that

voucher, and if that was correct when put on there.

That is all I asked him.

Mr. SPENCER.—We all understand this guar-

anty fund in these two items is part of the Seattle

matter and credited in July.

Mr. SHEPPARD.—That is the testimony; order

was given in July and collected part in October and

part after.

TESTIMONY OF HORACE M. HALL, FOR DE-
FENDANT.

HORACE M. HALL, a witness on behalf of the

defendant, testified as follows:

Direct Examination by Mr. SPENCER.

I am in the machinery business, located at Seattle.

Have been in that business sixteen years. I sold

a million dollars worth for the Spruce Division

—

not rails, I mean machinery. I bought and sold lots

of rails. I am familiar with the market conditions

on new and relay rails in 1921. All of 1921 w^as

a falling market [103] on rail, on new rail. The

relayers of course suffered with it. We have sold

a good many relays. The fall of 1921 the railroads

started quoting prices on relayers on deadhead
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freight—that is delivered to loggers on their lines,

at prices ranging from $33 to $36 a ton, depending

—

Mr. SHEPPAED.—We object.

COURT.—State what the price was.

A. We had a market price of $33 a ton in basing

quotations on relayers. In 1922 the market con-

tinued falling in the early part of 1922; gradually

picked up the latter part of 1922 ; '23 may have been

fairly fixed.

Cross-examination by Mr. SHEPPARD.

I was called up by the telephone and asked to

come down here, by Mr. Peterson talked to Colonel

Van Way. I was not representing the United

States Spruce Production Board up there. I

bought my stuff from them. I didn't buy any

rails from them. I bought a great quantity of

logging machinery from them. I buy logging ma-

chinery. I sold a lot of rails for them because

logging equipment is railroad equipment, and log-

ging rails work hand in hand together; part of

my business. I said I didn't buy rails from them,

I bought logging machines. How I happened to

have rail to sell, we have a stock of machinery

aside from the machineiy we had in the Spruce

Division; we bought and sold rails all the time.

I sold lots of rail in 1921, in the Puget Sound

District. To Sibson Logging Company, Saginaw

Logging Company; can give you plenty of them.

I sold them for var^i^ng prices, I couldn't tell

whether in July, 1921, that particular time. As
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to what I sold for in August, 1921, I couldn't take

any particular time at any particular price. The}'

were higher in the early part of 1921, We sold up

$38 a ton in the early part of 1921, for relayers.

[104] Those were largely 56 we sold for $38 in

the early part of 1921. That was f. o. b. shipping

point in all cases. As to where the shipping point

was, that would be where we would pick up the

rails; that is, if buying from logger; if buying

from railroad company I). H. freight. I didn't

buy any rails from the Spruce Production Cor-

poration. I bought from the railroad during that

time. As to whether it isn't a fact that the rail-

roads were not selling in 1919, '20 and '21 a foot

of rail, it was difficult to buy from them; you

could buy from them.

Q. Hadn't orders gone out that they should not

sell them, but use them for taking care of their

own tracks because of the condition of the tracks?

A. Using largely on spurs. I do admit relayei^

were scarce. Hard to get; yes, sir.

COURT.—When?
A. 1921.

They were hard to get in 1921. They were also

hard to get in 1920. In 1920 I was selling Spruce

Division machinery; I was not watching the rail

market. I didn't pay much attention to the rail

market in 1920. I did pay attention in 1921. I

bought some then; from Milwaukee and O.-W.

Railroad; 56-pound rails. I paid $36 a ton I be-

lieve in the early part of 1921; and about $33
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a ton in the latter X3art of 1921; just several car-

loads; a few hundred tons; probably seven or

eight hundred tons in 1921. That was my total

acquainted with the market at that time, in 1921.

The rails I bought from the Milwaukee when I

bought them were, one bunch I bought from the

Milwaukee; another bunch were in Tacoma. I

haven't got any of those invoices from the Mil-

waukee showing the price I paid for them.

Q. Do you know that the Union Pacific and all

the other railroads, the 0. R. & N., were offering

relay rails for $55 per gross ton in July and Au-

gust, 1921? [105]

A. That is Hunts No. 1 inspected rail. I can tell

by the price. What I referred to in my testimony

as No. 2, relaying rails, I, in most cases, have

bought the cheapest rail I could buy from the rail-

roads fit for logging purposes ; that is what I refer

to, when I gave those prices; the cheapest I could

buy, that would be suitable for logging pui^poses.

Redirect Examination by Mr. SPENCER.

The Spruce Corporation undertook to sell some

rail to me, after the Callan contract terminated.

I believe that was the first week in April, 1922. I

inspected the rail at Vancouver Barracks where

it was located at that time. We estimated at that

time was 3,300 tons of rail there; 1,300 tons of it

new 60-pound rail; 2,000 tons was 46-pound rail

of which 75% was new; very few accessories such

as switch points and frogs; was angle-iron and
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fish-plates; we offered them $28 a ton for it, lock,

stock and barrel; that was April, 1922.

Recross-examination by Mr. SHEPPARD.

By "we" I mean Union Machinery & Supply

Company. No man by the name of Goldberg in-

terested in that; no Jews in our company. I of-

fered the Spruce Corporation $28 a ton for both

the new and relay rail, lock, stock, and barrel,

everything they had; and they refused my offer.

TESTIMONY OF W. H. 'KELLY, FOR DE-
FENDANT (RECALLED).

W. H. O 'KELLY, recalled as a witness for de-

fendant, testified further as follows:

Direct Examination by Mr. SPENCER.

No orders were received from Mr. Callan by

the Spruce Corporation for rail or accessories after

August 1, 1921.

There was a credit paid into the guaranty fund

in August, 1921, of $15, which was received by

Mr. Callan in June and July.

I have already covered this i)oint about the credit

made in October as being on an order received in

July.

Defendant rested. [106]

That the foregoing testimony, together with the

exhibits therein mentioned and hereto attached and

made a part hereof, was all of the evidence offered

and taken in said cause.
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Whereupon, at the conclusion of the said evi-

dence the issues joined in said case, and the ques-

tions of law involved therein, were argued by the

counsel for the respective parties, and thereupon

the said matters were taken under advisement by

the Court, and afterwards, to wit, on the 4th day

of April, 1928, the Court made and filed with the

Clerk of said court findings for defendant upon

the issues of law and fact, and on the same day

judgment was rendered and entered upon said find-

ings, that the plaintiff take nothing and that said

cause be dismissed.

Thereafter and within due time, to wit, on the

10th day of April, 1928, the plaintiff served and

filed his motion to set aside the said judgment and

for a new trial, upon the following grounds, to wit

:

1. That the Court erred in finding the issues

and rendering judgment for the defendant, in that

the undisputed evidence showed that the guaranty

fund for the recovery of which this action was

brought constituted a penalty and not liquidated

damages, because the damages for the breaches of

which the defendant attempted to cancel the con-

tracts and to forfeit said fund were easily and

readily ascertainable, and said breaches only con-

sisted in failure to perform at most two of the

many covenants to be performed by the plaintiff.

2. That the Court erred in not finding and ren-

dering judgment for the plaintiff for the amount

claimed by him, the undisputed evidence showing

that there was no damage to the defendant by the

failure of the j)laintiff to take and pay for the
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material remaining on August 1, 1921, as required

by the contracts; for the overwhelming and practi-

cally undisputed evidence [107] showed that at

that time and place, as well as when the notice of

cancellation was given by the defendant on Sep-

tember 29th, 1921, there was a market for the said

material and that the market value of the same

was equal to if it did not exceed the contract price

of the same.

3. The Court erred in not finding for the plain-

tiff and rendering judgment in his favor for the

amount claimed, upon the ground that if there was

any breach by him of the contracts it was only

in the failure to pay the $5,000 payable on July

1st and July 15th, 1921, respectively, and in fail-

ing to take and pay for, on August 1st, 1921, the

balance of the material remaining at that time, and

that the undisputed evidence shows that after those

dates, as well as after September 29th, 1921, when

the defendant gave notice of its cancellation of the

contracts and of its forfeiture of the guaranty

fund, the defendant continued to make deliveries

of material to the plaintiff under the contracts,

and to accept payment therefor up to October 30th,

1921, and never gave any new notice of forfeiture

or further opportunity to the plaintiff to pay up

and continue under the contracts ; and that th(n*eby

the defendant waived the prior breaches of the

contracts by plaintiff*.

4. The Court erred in i)ermitting the defend-

ant's witnesses, against plaintiff's objections to

testify to the market value of the remaining ma-
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terial at times for two years after the breaches of

the contract by plaintiff, the law limiting such

testimony to the market value at the time of the

breach.

The Court overruled and denied the said mo-

tion. [108]

PLAINTIFF'S EXHIBIT No. I.

File No. 259,333. Contract No. S. P. C.-333.

3/24/19.

UNITED STATES SPEUCE PEODUCTION
CORPORATION.

THIS AGREEMENT, made at Portland, Ore-

gon, this 5th day of April, 1919, between the United

States Spruce Production Corporation, a corpo-

ration of the State of Washing-ton, formed by the

direction of the Director of Aircraft Production

pursuant to an Act of Congress entitled "An Act

making appropriation for the support of the Army,

etc.," approved July 9, 1918, hereinafter called

the CORPORATION, and A. C. CALLAN of

Portland, Oregon, hereinafter called the PUR-
CHASER, WITNESSETH:
WHEREAS, the Corporation is the owner of

a large quantity of steel rail both new and relay-

ing rail aggregating approximately 13,000 gross

tons, together with rail accessories comprising

spikes, bolts, angle bars, frogs, switch points,

switch stands and ground throws, guard rails, rail

braces, slide plates, straps and other switch fittings

and switch parts, together with certain track tools
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as set forth in Exhibit "A" attached hereto and

made a part hereof, a part of which rail and ac-

cessories are located at the storage yards of said

'A. C. Callan in Portland, Oregon, and other por-

tions thereof are in storage at Earlington and

Whiskey Creek, Vancouver and Seattle, all in the

State of Washington, and;

WHEREAS, the purchaser is desirous of buy-

ing the said steel rail and accessories and the Cor-

poration has agreed to sell the same upon the

terms and conditions following:

NOW, THEREFORE, it is agreed by and be-

tween the parties as follows:

1. The Corporation agrees to sell and deliver

to the Purchaser upon full compliance of all the

terms and conditions of this agreement and the

Purchaser agrees to buy all the rails both new

and relaying, together with accessories belonging

to the Corporation and now in storage as above

set forth, excepting only that certain 80-pound

rail and angle bars, spikes, bolts and splices now

stored at Earlington, Washingfon, approximating

8o0 gross tons heretofore sold to the Port of Seat-

tle and all 6iy2-ipound Russian rail and accessories

approximating 2,800 gross tons heretofore sold to

Franklin Helm, and excepting also such rail

[109] accessories and tools which the Corpora-

tion may require for its own use in connetion with

its operations at the Cut-Up Plant storage yards

at Vancouver, Washington.

2. The Purchaser agrees to pay for said ma-

terial as follows:
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For all rails, both new and relaying $60.00 per

gross ton, and;

For all rails accessories, including track tools,

three cents per pound or $67.20 per gross ton

;

The above prices being f. o. b. cars Portland,

Oregon, Earlingi:on, Vancouver, Whiskey Creek

and Seattle, all in the State of Washington, where

said rail stock may be stored or located.

3. Pajonents for said material shall be made in

cash as delivery thereof is made from time to time

on cars for shipment upon presentation of invoices,

together with proper certificates of weights, the

weights to be certified to by the West Bureau As-

sociation, with usual tariff allowance for stakes,

which weights it is agreed shall govern.

4. The Purchaser agrees to take deliverj^ and

pay for said material from time to time and guar-

antees he mil have taken delivery and paid for

at least one-third of said material on or before

July first, 1919, and at least two-thirds of said

material on or before October first, 1919, and the

balance or remaining portion of said material on

or before December 30, 1919.

5. The Purchaser shall pay all storage charges

for the storage of said material w^hich may be

located at points other than Vancouver Barracks,

Washington, which may accrue from and after

April 1, 1919, except on rails and material stored

at Earlington, Washington.

6. The title to said material is retained by and

will remain in the Corporation and said material

shall remain where it is now located and posses-
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sion thereof remain vested in the Corporation until

deliveries of said material are made from time to

time on shipments out of said stock upon pay-

ments made on invoices as above set forth or until

final payments for all of said material shall have

been made, it being agreed that the Purchaser may
make shipments therefrom out of stock from time

to time upon making payments therefor as in

Paragraph 3 above, provided that permission shall

first be obtained from the Property Officer of the

[110] United States Spruce Production Corpo-

ration, but that final payment for all the material

covered hereby shall be made irrespective of ship-

ments on or before December 30, 1919. It l^eing

understood that Purchaser will at his own expense

and labor, load all materials remaining undelivered

December 1st, 1919.

7. The Purchaser has deposited with the Cor-

poration the sum of Five Thousand ($5,000.00)

Dollars receipt whereof is hereby acknowledged.

The Purchaser further agrees to deposit the fol-

lowing sums with the Corporation at the time of

any deliveries of material under this agreement,

$5.00' for each and every ton of relay rails de-

livered to Purchaser, and $7.50 for each and every

ton of new rails and accessories delivered to Pur-

chaser, provided that such deposits shall not ag-

gregate more than the sum of Forty-five Thou-

sand ($45,000.00) Dollars. It being understood

that the said sum of Five Thousand ($5,000.00)

Dollars, together with the amount paid to the Cor-

poration by virtue of said $5.00 and $7.50, as above
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set forth, per ton deposits shall go into a guaranty

fund which guaranty fund will be retained by

the Corporation as security for the full and faith-

ful performance of all the terms and conditions of

this agreement. It being understood that should

the Purchaser fail to take delivery of and pay for

said material within the time limits as set forth

in Paragraph 4, hereof, or fail to perform any of

the provisions or terms of this contract, said fund

will be retained by the Corporation as damages

for any breach of this contract, and all right,

title or interest of Purchaser in and to said fund

will be thereby forfeited and said contract shall

be deemed cancelled and terminated, and all rights

of Purchaser therein shall be determined as of the

date of such cancellation. It being understood that

said fund will be returned in toto to Purchaser

within thirty (30) days of the termination of this

contract provided purchaser is not in default as

aforesaid, or said sum has not been forfeited under

the terms of this contract.

8. Neither this contract nor any interest therein

shall be transferred or assigned by the Purchaser

to any person, firm or company without the written

contract either with the transferror or transferee,

transfer or sale without its written consent, the

Corporation may refuse to carry out [111] this

contract either with the transferror or transferee,

but all rights of action for any breach of this con-

tract by the Purchaser are resei's^ed to the Cor-

poration.
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IN WITNESS WHEREOF, the parties hereto

have hereunto signed their names the day and

year first above written.

Witnesses

:

(Sgd.) R. G. LANGRELL,
(Sgd.) E. F. LENIHAN, as to

UNITED STATES SPRUCE PRODUC-
TION CORPORATION.

By (Sgd.) A. P. STEARNS,
Vice-president.

By (Sgd.) JOHN P. MURPHY,
Secretary.

(Sgd.) ROSE SHOPP,
(Sgd.) E. F. LENIHAN, as to

(Sgd.) A. C. CALLAN,
A. C. CALLAN.

Approved as to form 4/4, 1919.

(Sgd.) J. P. MURPHY,
General Counsel.

Approved 4/5, 1919.

(Sgd.) E. F. LENIHAN,
Manager, Sales Board.

Approved , 1919.

(Sgd.) C. C. CAMPBELL,
Comptroller. [112]



130 A, C. Callan vs.

EXHIBIT ^'A."

The entire stock of:

Track mauls

RIailroad clawbars

Lining bars

Track sledges

Track chisels

Rail tongs

Tamping bars

Rail forks

Separators (cast and malleable) for rail only and

not including bridge separators

Frogs

Switch points

Rail chairs

Bridal rods

Switch stands

Ground throws

Turnouts

Rail braces

Base plates for rail joints

Tie plates

Frog Fillers

Lock nuts

Angle bars for rail

Fish bars for rail

Splice bars for rail

Track bolts

Track spikes

Guard rails

Track wrenches

Track punches [113]
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PLAINTIFF'S EXHIBIT No. II.

Contract No. SPC-333 Sup. 10/22/19.

File No. 259.

UNITED STATES SPRUCE PRODUCTION
CORPORATION.

AGREEMENT.

THIS AGREEMENT, made at Portland, Ore-

gon, this 8th day of November, 1919, between the

UNITED STATES SPRUCE PRODUCTION
CORPORATION, a corporation of the State of

Washington, formed by direction of the Director

of Aircraft Production pursuant to an Act of Con-

gress entitled "An act making appropriation for

the Support of the Army, etc.," approved July 9,

1918, hereinafter referred to as the "Corporation"

and A. C. CALLAN, of Portland, Oregon, herein-

after referred to as the "Purchaser," WIT-
NESSETH:
WHEREAS, the parties to this agreement here-

tofore and on the 5th day of April, 1919, entered

into Contract No. SPC-333, the same being a Condi-

tional Sales Contract, covering the sale from the

Corporation to the Purchaser of a certain quantity

of steel rails, together with rail accessories; and

WHEREAS, conditions have arisen since the

execution of Contract No. SPC-333 which make

it to the best interests of both parties to amend

certain clauses therein ; and

WHEREAS, the said Purchaser has asked for

an extension of the time stated in said Contract
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No. SPC-333, in which he was to take delivery and

pay for said material described in said contract, and

WHEEEAS, the Corporation has agreed that

said Purchaser may have time in which he guaran-

tees to take delivery and pay for said material de-

scribed in said Contract No. SPC-333 extended as

hereinafter set forth in consideration of said Pur-

chaser increasing the deposit which he has placed

with the Corporation guaranteeing the fulfillment

of said Contract, from Five Thousand ($5,000.00)

Dollars to Ten Thousand ($10,000.00) Dollars,

NOW THEREFORE, IN CONSIDERATION
OF THE PREMISES, it is mutually agreed by

and between the parties hereto as follows: [114]

1. The Corporation agrees that Paragraph four

(4) of said Contract No. SPC-333, heretofore de-

scribed shall be amended to read as follows:

"4. The Purchaser agrees to take delivery

and pay for said material from time to time

and guarantees he will have taken delivery and

paid for at least one-third of said material on

or before April 1st; 1920; and at least two-

thirds of said material or or before July 1st,

1920, and the balance or remaining portion of

said material on or before October 1st, 1920."

2. The Purchaser agrees to deposit with the Cor-

poration upon the execution of this agreement an

additional Five Thousand ($5,000.00) Dollars, which

shall be retained by the Corporation and placed in

the guaranty fund created under and fully set forth

and described in Paragraph c& of Contract No.

SPC-333, which guaranty fund as stated therein,
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will be retained by the Corporation as security for

the full and faithful performance of all the terms

and conditions of said Contract No. SPC-333, in-

cluding the said amendment to Paragraph four (4)

above set forth.

3. It is understood that, save and except the

amendments, changes and modifications to said con-

tract No. SPC-333, as hereinbefore stated, it is

understood that said contract No. SPC-333 shall

in all its covenants, agreements and conditions re-

main in full force and effect, and that this agree-

ment is merely amendatory and supplemental to

said contract No. SPC-333 and not otherwise.

IN WITNESS WHEElEOF, the parties hereto

have caused these presents to be duly executed in

triplicate the day and year first above written.

Witnesses

:

(Sgd.) CHARLES M. ENGEL,
(Sgd.) EOSE SHOPP.

UNITED STATES SPRUCE PRODUC-
TION CORPORATION.
By (Sgd.) A. P. STEARNS,

President.

By (Sgd.) JOHN P. MURPHY,
Secretary.

(Sgd.) C. C. CAMPBELL,
(Sgd.) R. G. GUERIN.

(Sgd.) A. C. CALLAN,
A. C. CALLAN. [115]

Approved as to form Nov. 6, 1919.

(Sgd.) J. P. MURiPHY,
General Counsel.
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Approved Nov. 6, 1919.

(Sgd.) E. P. LENIHAN,
Manager, Sales Dept.

Approved 11/6, 1919.

(Sgd.) C. C. CAMPBELL,
Comptroller-Treasurer.

SPC-333 Sup. [116]

PLAINTIFF'S EXHIBIT No. IIL

Supplemental Contract SPC-482.

UNITED STATES SPRUCE PRODUCTION
CORPORATION SUPPLEMENTAL CON-
TRACT.

THIS SUPPLEMENTAL AGREEMENT,
Made and entered into at Portland. Oregon, this

3d day of February, 1921, by and between UNITED
STATES SPRUCE PRODUCTION CORPORA-
TION, a Washington corporation, which corpora-

tion was formed by direction of the Director of

Aircraft Production of the United States pursuant

to the provisions of Chapter 16 of an Act of Con-

gress entitled "An Act Making Appropriations for

the Support of the Army, etc.," approved July 9,

1918, hereinafter referred to as the "Corporation"

and A. C. CALLAN, of Portland, Oregon, herein-

after referred to as the "Purchaser," WIT-
NESSETH:
WHEREAS, the parties heretofore, to wit, on the

5th day of April, 1919, entered into a certain con-

tract in writing for the purchase and sale of a certain

quantity of steel rail, both new rail and relaying

rail, aggregating approximately thirteen thousand
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(13,000) gross tons, together with certain rail ac-

cessories, said contract being numbered SPC-333,

and providing by its terms that the Purchaser

should take delivery and pay for at least one-third

of said material by July 1st, 1919, and for the bal-

ance or remaining portion of said material on or

before December 30th, 1919, and

WHEREAS, on the 8th day of November, 1919,

the Purchaser had failed to comply with the terms

of said Contract SPC-333 in that he had not taken

and paid for the amount of rail and accessories as

in said Contract SPC-333 provided, and it was

deemed to the best interests of the parties that an

extension be granted to purchaser, and pursuant

to this arrangement Supplemental Contract 'SPC-

333 was entered into on the said 8th day of No-

vember, 1919, between the parties, which said Sup-

plemental Contract SPC-333 provided among other

things that Purchaser should take delivery and pay

for at least one-third of said material on or before

April 1st, 1920, and [117] for at least two-thirds

of said material on or before July 1st, 1920, and

for the balance or remaining portion of said ma-

terial on or before October 1st, 1920, and

WHEREAS, Purchaser has not carried out the

terms of said Supplemental Contract SPC-333 in

that there still remains a large amount of rail, both

new rail and relaying rail, aggregating approxi-

mately five thousand, five hundred eighty (5,580)

gross tons, together wdth rail accessories, compris-

ing spikes, bolts, angle-bars, frogs, switch jDoints,

switch stands, ground throws, guard rails, rail
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braces, slide plates, straps and other switch fit-

tings and switch part, and also certain track tools

as set forth in Exhibit "A" attached hereto and

made a part hereof, which rails and rail accessories

are variously located at the storage yards of A. C.

Callan in Portland, Oregon, now held under lease

by Corporation, and at Earlington, Washington,

Vancouver, Washington, and Seattle, Washington,

undelivered and unpaid for by Purchaser, and

WHEREAS, by the terms of said Contract SPC-
333, Purchaser deposited with Corporation the sum

of five thousand dollars ($5,000.00), and agreed to

deposit thereafter the sum of five dollars ($5.00)

for each and everj^ ton of relay rail delivered to

Purchaser, and the sum of seven dollars and fifty

cents ($7.50) for each and every ton of new rail

and accessories delivered to Purchaser, until an

aggregate deposit of forty-five thousand dollars

($45,000.00) was made, which sum was to consti-

tute a guaranty fund, to be retained by Corporation

as security for the full and faithful jDcrformance

of all the terms and conditions of said Contract

SPC-333, and provided further, that in the event

Purchaser should fail to take delivery of and pay

for said material within the time limits as speci-

fied in Contract SPC-333, or fail to perform any

of the terms or provisions of said contract, the

fmid should be retained by Corporation as dam-

ages for breach of contract, and the rights of Pur-

chaser in and to such funds should be thereby for-

feited and said contract deemed to be cancelled

and terminated, and all rights of Purchaser therein
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should be determined as of the date of such cancel-

lation, and

WHEREA'S, Supplemental Contract SPC-333

provided further for an additional deposit of five

thousand dollars ($5,000.00), said deposit, [118]

together with the accruing sum per ton, constitut-

ing the guaranty fund as hereinbefore described, to

be retained by Corporation, as security for the full

and faithful performance of the terms of said Con-

tract SPC-333, and further provided that except

and save the amendments, changes and modifica-

tions in said Supplemental Contract SPC-333 con-

tained, viz., the extension of time hereinbefore men-

tioned, the said Contract SPC-333 should, with all

of its covenants, conditions and agreements, remain

in full force and effect, and

WHEREAS, as above set forth, Purchaser has

not carried out the terms of the said Contract

SPC-333 and Supplemental Contract SPC-333,

and the right has accrued to Corporation to deal

with said fund according to the terms of Contract

SPC-333 and of Supplemental Contract SPC^33,

and

WHEREAS, Purchaser has represented to Cor-

poration that it has received large orders for rail

and accessories, which have been undelivered by

Purchaser to such x^rospective buyers, and

WHEREAS, Purchaser has requested an addi-

tional extension from Corporation and further

time within which to take delivery and pay for the

said material and remaining material now unpaid

for and delivered and Corporation has agreed that
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Purchaser may have additional time as herein spe-

cified within which to take delivery and pay for

such material,

NOW, THEREFORE, in consideration of the

premises and of the mutual covenants and agree-

ments of the parties hereto, it is agreed by and be-

tween the parties as follows, to wit:

1. Corporation agrees to sell and deliver to Pur-

chaser upon his full compliance with all the terms

and conditions of this memorandum of agreement,

and Purchaser agrees to buy all of the said rails,

both new and relaying, together with the said ac-

cessories described in Exhibit '*A" belonging to

Corporation and now in storage at the places above

mentioned, excepting only such rail, new or relay-

ing, together with accessories and tools, which Cor-

poration may require for its own uses, and except-

ing also that certain 67.5-pound Russian rail and

accessories therefor now stored at the yard at Earl-

ington, Washington.

2. Purchaser agrees to pay to Corporation for

all said material according to the following sched-

ule, to wit: For all rail, either new or relaying, the

sum of sixty dollars ($60.00) per gross ton, and for

all [119] rail accessories, including track tools,

the sum of three cents ($.03) per pound or sixty-

seven dollars and twenty cents ($67.20) per gross

ton. The foregoing prices shall be paid by Pur-

chaser f. 0. b. cars at Portland, Oregon, Earling-

ton, Washington, Vancouver, Washington, and

Seattle, Washington, as the case may be, wherever

said rail stock may be located or stored. Pur-
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chaser shall pay Corporation for such material ac-

cording to the prices set out in the foregoing sched-

ule, as soon as the same shall be loaded upon cars,

and invoices presented to Purchaser, and before

cars leave the yard where such loading and delivery

shall be made.

3. Payments shall be made upon estimated

weights based upon standard manufacturer's esti-

mates for the class of material loaded and deliv-

ered. All cars shall be weighed "light" and the

actual weight of stakes shall be added to this

weight. At the end of each thirty (30) days, ad-

justment shall be made covering the preceding pe-

riod of thirty (30) days, between Corporation and

Purchaser, on account of any difference between

actual weight of material shipped and estimated

weight to be used in presenting invoices as herein

specified.

4. Purchaser further agrees to pay and save

Corporation harmless on account of any demur-

rage charges accruing from failure to make pay-

ments before cars are moved as herein provided.

5. Title to all said material, both rail and rail

accessories, shall be retained by and remain in-

vested in Corporation, and all said material shall

remain where same is now located until deliveries

of said material are made from time to time on

shipments out of said stock and upon payments

made on invoices as in this memorandum of agree-

ent provided, or until final payment for all said

material and accessories shall have been made, it

being agreed that Purchaser may make shipments
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of such material out of stock from time to time

upon making payment therefor as in this agree-

ment, stipulated, provided, that authority for such

shipments shall be first obtained in writing from

the Property Officer of Corporation, but in any

event final payment for all material herein con-

tracted to be sold shall be made irrespective of

shipments on or before the first day of June, 1921.

6. Purchaser covenants and agrees that he will

have paid for all [120] of said rail and accesso-

ries on or before the first day of June, 1921, ac-

cording to the foregoing schedule of prices, and in

the mamier hereinbefore specified, and further,

that he will, by the said first day of June, 1921,

have removed all that portion of the said rail and

material which is now located at Vancouver, Wash-

ington, and at Earlington, Washington, from the

yards where the same is now stored.

7. Purchaser, as above recited, has deposited

with Corporation the sum of five thousand dollars

($5,000.00) pursuant to Contract SPC-333, and

the further sum of five thousand dollars ($5,000.00)

pursuant to Supplemental Contract SPC-333,

which sum.s are represented by bonds of the par

value of ten thousand dollars ($10,000.00), and in

addition thereto has accumulated and paid into the

above-mentioned guaranty fund the sum of twenty-

nine thousand, four hundred six dollars and sev-

enty-six cents ($29,406.76'), up to and including the

10th day of December, 1920. These bonds in the

par value of ten thousand ($10,000.00) dollars and

the said sum of twenty-nine thousand, four hun-
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dred six dollars and seventy-six cents ($29,406.76)

so accumulated shall remain in possession of the

Corporation as security for the faithful perform-

ance of this contract, and shall be augmented in

the manner hereinbefore described as deliveries are

accepted and payments made, viz.. Five dollars

($5.00) shall be paid into such fund by Purchaser

for each and every ton of relay rail delivered and

seven dollars and fifty cents ($7.50) shall be paid

in by Purchaser for each and every ton of new rail

and accessories delivered, and the provision in Con-

tract SPC-333, providing for a maximum amount

of forty-five thousand dollars ($45,000.00) for such

fund is hereby expressly revoked and cancelled.

8. On the 15th day of May, 1921, a joint in-

ventory and appraisal shall be taken of all the bal-

ance of said rail and accessories remaining unde-

livered to Purchaser at the various yards herein-

before mentioned. Such inventory shall be made

by a representative of Purchaser, a representative

of Corporation, and a third party who shall be

chosen by the said two representatives and shall be

satisfactory to both. The three persons desigTiated

as above shall determine by estimate or otherwise,

and in the manner to be decided upon by them, the

amount of rail, both new and relaying, as well as

the amount of accessories herein contracted [121]

to be bought and sold which has not been delivered

to Purchaser and paid for, and they shall further

certify to both Purchaser and Corporation in writ-

ing the result of such inventory. In case a dispute

shall arise as to the amount of material remaining,
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a decision of the majority of the appraisers shall

govern and be binding upon both parties.

9. Upon the tirst day of June, 1921, Purchaser

shall pay Corporation for all the remaining rail

and accessories undelivered and unpaid for, wher-

ever located, in this contract agreed to be bought

and sold, at the rates and prices herein specified

and according to the inventory and appraisal above

provided to be made. The sums paid into the said

guaranty fund in cash shall be applied by Corpora-

tion upon the amount due from Purchaser on the

first day of June, 1921, but only in the event that

Purchaser shall pay the rest and remainder of the

total sum as soon as due, viz., upon the first day

of June, 1921. Should Purchaser fail to so pay

the difference between the amount due and the sum

accumulated in the guaranty fund on the said first

day of June, 1921, then Corporation may forfeit

said guaranty fund, and in no event shall Pur-

chaser be entitled to credit for said guaranty fund

as a payment for a portion of said material.

10. Corporation agrees to load on cars at its

own cost all material which has been sold by Pur-

chaser for which an order of shipment in writing

has been lodged with Corporation prior to May
20, 1921, provided, that Corporation may load and

deliver said material as rapidly as cars can be pro-

cured and loaded out, and provided further, that

in any event all obligation of Corporation to load

and deliver material f . o. b. cars shall cease and be

determined on the first day of August, 1921. But
nothing in this paragraph contained shall be deemed
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to relieve Purchaser from his obligation to pay for

all material by the first day of June, 1921.

11. In the event that Purchaser shall fail or

refuse to pay for all said material on or before the

said first day of June, 1921, or shall fail or refuse

to remove such portions of said material from the

yards at Vancouver, Washington, and Earlington,

Washing-ton, as are provided in paragraph 4, or

in the event Purchaser shall fail or refuse to

[122] fully and faithfully perform each and every

covenant and condition in this agreement provided

to be kept by Purchaser, then all rights of Pur-

chaser under Contract SPC-333 and as extended in

Supplemental Contract SPC-333, and all rights

which might or could accrue to Purchaser under

this memorandum of agreement shall, without no-

tice, cease to be determined and held for naught,

and Purchaser shall be deemed to have forfeited

all right, title and interest in or to the said guar-

anty fund above mentioned, or any part thereof,

and the same, including all bonds and all moneys,

shall become the property of Corporation and shall

be retained by Corporation as liquidated damages

for the breach of this contract, and Corporation

shall, without notice, from and after the date of

the breach of any covenant in this memorandum of

agreement contained by him to be kept, be released

from any and all obligation, either in law or equity,

to make deliveries of said rail or rail accessories

hereunder, and may treat the said material in all

respects as if Contract 8PC-333, Supplemental

Contract SPC-333 and this memorandum of
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agreement had never been in effect, and Corpora-

tion may proceed immediately to sell all of such

rail and accessories in the open market. If, how-

ever, Purchaser shall well and faithfully perform

each and every covenant and condition herein con-

tained by him to be kept, including payments into

said guaranty fund, and shall have removed the

portions of said material from the yards at Van-

couver, Washington, and Earlington, Washington,

as herein provided, and shall have paid for all of

said material according to the above set out sched-

ule, and in the manner provided, on or before the

first day of June, 1921, then Corporation agrees

upon full performance by Purchaser to return to

Purchaser the bonds of the par value of ten thou-

sand dollars ($10,000.00) heretofore deposited with

Corporation by Purchaser.

12. It is agreed by and between the parties

hereto that any and all provisions in said Contract

SPC-333 and Supplemental Contract SPC-333,

contained, which might or could in anywise con-

flict with any of the provisions or terms of this

memorandum of agreement are hereby cancelled,

waived, abrogated, superseded and held for naught.

13. Neither this contract nor any interest

therein shall be transferred [123] or assigned by

the Purchaser to any person, firm or corporation

without the written consent of the Corporation, and

in case of said transfer or sale without written con-

sent, the Corporation may refuse to carry out this

contract, either with the Purchaser or his assigns.
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and all rights of action for any breach of this con-

tract by Purchaser are reserved to Corporation.

14. Purchaser agrees that there is no written

agreement or verbal understanding of any kind or

nature with Corporation or any of its representa-

tives, whereby this agreement or any part hereof

is altered, modified or varied in any manner what-

soever from the conditions above set out, nor any

of its conditions waived.

15. Time is hereby declared to be the essence

of this agreement.

IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals the day

and year first above written.

UNITED STATES SPRUCE PRODUC-
TION CORPORATION,
By CHAS. VAN WAY, (Signed)

President.

Attest: MAX CHURCH, (Signed)

Secretary.

A. C. CALLAN. (Seal)

Witnesses—As to A. C. Callan:

R. B. RAUCH. (Signed.)

H. P. LEE. (Signed.) [124]

PLAINTIFF'S EXHIBIT No. IV.

Contract SPC-496.

UNITED STATES SPRUCE PRODUCTION
CORPORATION CONTRACT.

THIS AGrREEMENT, Made and entered into

at Portland, Oregon, this 2d day of June, 1921,
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by and between UNITED STATES SPRUCE
PRODUCTION CORPORATION, a Washington

corporation, which corporation was formed by di-

rection of the Director of Aircraft Production of

the United States pursuant to the provisions of

Chapter 16 of an Act of Congress entitled "An
Act Making Appropriation for the Support of

the Army, etc.," approved July 9, 1918, herein-

after referred to as the "Corporation," and A. C.

CALLAN, of Portland, Oregon, hereinafter re-

ferred to as the "Purchaser," WITNESSETH:
WHEREAS, the parties heretofore, to wit, on

the 5th day of April, 1919, entered into that cer-

tain contract in writing, numbered and named

Contract SPC-333, by the terms of which contract

Corporation agreed to sell and Purchaser agreed

to buy approximately 13,000 gross tons of new

and relaying rails, together with certain rail ac-

cessories, and to take delivery of and pay for

one-third of said material by July 1, 1919, for

two-thirds of said material by October 1, 1919,

and for the balance and total or remaining por-

tion of said material by December 30, 1919, and

WHEREAS, on the 8th day of November, 1919,

Purchaser having failed to comply with the terms

of said contract, sought an extension of the same;

accordingly on the 8th day of November, 1919, the

parties hereto entered into Supplemental Contract

SPC-333, providing that purchaser should take

delivery and pay for at least one-third of said

material by April 1, 1920, and for two-thirds of
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said material by July 1, 1920, and for the balance

of said material by October 1, 1920, and

WHEREAS, on the 3d day of February, 1921,

Purchaser was in default and had breached the

terms of said Contract SPC-333 and Supplemental

Contract SPC-3-33, and had failed, refused and

^neglected to carry out the terms of said contract

in that there was on that said date still a large

quantity of both new and relaying rail and acces-

sories unmoved and unpaid for, approximately

'5,580 gross tons of rail, together with [125] rail

accessories, and on the said day of February, 1921,

Purchaser sought a further extension of the said

contract SPC-333 and Supplemental Contract

SPC-333, and on that date the parties hereto en-

tered into a supplemental agreement known as

Supplemental Contract SPC-482, which provided

among other things that the time of payment for

all said rail and accessories should be extended to

the first day of June, 1921, and

WHEREAS, during the said period from the

3d day of February, 1921, up to and including the

first day of June, 1921, Purchaser again failed,

refused and neglected to carry out the terms of

the said contract and supplemental extensions

thereof, and the quantity of rail which was moved

by Purchaser and paid for during the said period

was negligible, and Purchaser breached said con-

tract SPC-333 and supplements thereto and for-

feited his right to deposits paid to Corporation

thereunder, and his right to take delivery of said

rail and accessories, but now seeks a new contract



1418 A. C. Callan vs.

for the purchase of Corporation's rail and acces-

sories, and Corporation is willing to enter into an

agreement to sell which will enable it to dispose of

all its rail forthwith, as the demands of its affairs

require.

NOW, THEREFORE, in consideration of the

premises and of the mutual covenants and agree-

ments herein contained, it is agreed by and between

the parties as follows, to wit:

1. By the terms of the said Contract SPC-333,

Supplemental Contract SPC-333 and Supple-

mental Contract SPC-482, Pm-chaser deposited

and acciunulated with Corporation the sum of

Thirty One Thousand Five Hundred Twenty-Two

Dollars and Twenty-two cents in cash and bonds of

the par value of ten thousand dollars ($10,000.00)

but by reason of the failure and neglect of Purchaser

to comply with the terms of the said contract and

supplements, and by reason of his breach of the

covenants therein contained, all right, title and

interest of Purchaser in and to the said sum of

Thirty One Thousand Five Hundred Twenty Two

Dollars and Twenty-two cents and the said bonds

in the sum of ten thousand dollars ($10,000.00)

lapsed and expired on the 1st day of June, 1921,

and the same became the property of Corporation

free from any equities or charges upon the same

in behalf of Purchaser. [126]

2. As ]3rovided in Supplemental Contract SPC-
482 the parties hereto made a joint inventory,

appraisal and survey of the rail and accessories

belonging to Corporation and stored respectively
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at the Callan yards, in Portland, Oreg^on, at Van-

couver, Washington, and at Earlington, Washing-

ton, and there now remains at the said storage

yards all the property of Corporation, gross

tons of new rail, gross tons of relay rail and

gross tons of rail fittings, accessories, switch

fittings and other rail and track material, tools

and equipment.

3. Corporation agrees to sell and deliver to

Purchaser upon his full compliance with all terms

and conditions of this memorandum and Purchaser

agrees to buy from Corporation all of the said

rails, both new and relaying, aggregating gross

tons, together with the said accessories, aggregat-

ing gross tons, belonging to Corporation and

now stored at the places last above mentioned.

Purchaser agrees to pay to Corporation for all

of said material according to the following schedule

of prices, to wit: For all rail, either new or relay-

ing, the sum of $60.00 per gross ton, and for all

rail and accessories, including track tools, the sum

of $67.20 per gross ton, or three cents (.03) per

XJOund. All cars for shipping material shall be

ordered by Corporation, and only upon receipt of

requisition and request for release from Pur-

chaser. The foregoing prices shall be paid by

Purchaser at the time of delivery of requisition,

and no cars shall be ordered and no rail loaded

until receipt of the purchase price. And in no

event shall cars leave the yard when such loading

and delivery shall have been effected until pay-

ment has been made.
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4. Payment shall be made upon estimated

weights based upon standard manufacturer's esti-

mates for the class of material loaded and de-

livered. All cars shall be weighed light, and the

actual weight of stakes shall be added to this

weight. As soon as actual weights are received

from the Freight Bureau, settlements shall be

made between Corporation and Purchaser cover-

ing the previous shipments paid for on estimated

weights, adjusting any difference between actual

weight of material shipped and estimated weights

to be used in presenting invoices [127] herein

specified. Purchaser further agrees to pay and

save Corporation harmless on account of any de-

murrage charges accruing from the failure to make

payments before cars are moved as herein pro-

vided.

5. Title to all said material, both rail and rail

accessories, shall be retained by and remain vested

in Corporation, and all said material shall remain

where the same is now located until deliveries of

said material are made from time to time on ship-

ments out of said stock, and upon payment made on

invoices as this memorandum of agreement provides,

or until final payment for all said material and

accessories shall have been made, it being agreed

that Purchaser shall make shipments of such ma-

terial out of stock from time to time upon making

payment therefor as in this agreement stipulated,

provided, that, authority for such shipment shall

be first obtained in writing from the* Property

Officer of Corporation, but in any event, final pay-
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ment for all material herein contracted to be sold

shall be made, irrespective of shipments on or

before the 1st day of August, 1921.

G. Purchaser agrees to deposit with Coipora-

tion the following sums at the time of delivery of

material, either rail or accessories, under this

agreement, to wit: $5.00 for each and every ton

of relay rail delivered to Purchaser, and $7.50 for

each and every ton of new rail, and $7.50 for each

and every ton of accessories, including equipment

and tools delivered to Purchaser,

7. Purchaser has paid to Corporation on the

2d day of June, 1921, the sum of five thousand

dollars ($5,000.00), the receipt whereof is hereby

acknowledged, and Purchaser further agrees to

pay to Corporation a like sum of five thousand

dollars ($5,000.00) upon the 15th day of June,

1921, and a like sum of five thousand dollars

($5,000.00) upon the first day of July, 1921, and

a like sum of five thousand dollars ($5,000.00)

upon the 15th day of July, 1921, irrespective of

the purchase price of $60.00 a gross ton for rail

and $67.20 a gross ton for accessories as above

provided, and irrespective of the sum of $5.00 for

relaying rail and $7.50 for new rail and accesso-

ries as herein provided.

8. The said $5,000.00 payments, aggregating

$20,000.00, and the said payments of $5.00 per ton

for relay rail and $7.50 per ton for new rail and

accessories, constitute what shall be known as the

guaranty [128] fund. On or before the fiist

day of August, 1921, Purchaser, shall pay Corpo-
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ration for all the remaining rail and accessories

undelivered and unpaid for, wherever located, in

this contract agreed to be bought and sold, and

at the rates and prices hereinbefore specified, and

Purchaser shall further have removed all that por-

tion of the said rail and accessories now stored

at Vancouver, Washington, and Earlington, Wash-

ington, bv the said 1st day of August, 1921. The

amount of rail and accessories remaining on hand

on the 1st da}^ of August, 1921, to be paid for by

Purchaser as aforesaid, shall be determined by

deducting from the said amount all rail and ma-

terial hereinbefore in paragraph 2 agreed upon,

the amount of rail and accessories actually paid

for by Purchaser since the 2d day of June, 1921.

The sums paid by Purchaser into the said guaranty

fund shall be ai)plied by Corporation upon the

amount due from Purchaser on said 1st day of Au-

gust, 1921, but only in the event that Purchaser

shall pa}' the rest and remainder of the total sum

as soon as due, namely, upon the 1st day of Au-

gust, 1921. Should Purchaser fail to so pay the

difference between the amount determined to be

due and the sum accumulated in the guarant}^ fund

on the 1st day of August, 1921, then Corporation

is hereby empowered and authorized by Purchaser

to forfeit said guaranty fund in its entirety, and

in no event shall Purchaser be entitled to credit

for such guaranty fund as a payment for a por-

tion of said material.

9. Corporation agrees to load on cars at its

own cost all material which has been sold bv Pur-
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chaser, and for which an actual order of shipment,

specifying the amount and the name nf Purchas-

er's consignee or vendee. ha> bfen lodged with

Coi*poration prior t<i July 20. 1921, provided, that

Coi*poratiun may l.jad and deliver said mateiial

as rapidly cars therefor can be procured and

Leaded r>ut, and provided further, that in any event

all obligation of Coi^poration to load and deliver

material f. o. b. cars shall cease and be at an end

on the Ist day of October, 1921. X':»thing in this

paragraph contained, however. >hall ])e deemed

to relieve Purchaser frMin his obligation to pay

for all of said material by the first day of August,

1921.

10. In the event that Purchaser shall fail, re-

fiLse or neglect to pay for all uf said material

on ur before the said 1st day of August. 1921. or

shall fail, refuse cu' nedect to remove said por-

tions of said [129] material as are now stored

in the yards at Vancouver, Wa.shington. and Earl-

ington. TVashington, as provided in i^aragraph 8,

or in the event that Purchaser shaU fail or refuse

or neglect to pay the said siuns of five thousand

dollars ($5,000.00) semi-monthly, beginning with

the loth day of June. 1921. on the day on which

same shall become due. as provided in paragraph

7. (jr shall fail, refuse or neglect to pay the simi

per gi'oss ton into the guaranty fund, provided

in paragi-aph 6. then all rights of Purchaser under

this contract and all rights which might or could

accrue to Purchaser by reason of the covenants

herein contained shaU. without notice, cease and



154 A. C. Callan vs.

be determined and held for naught, and Purchaser

shall be deemed to have forfeited all his rights,

title and interest in and to the said guaranty fund

above mentioned or any part thereof, and Corpo-

ration is hereby empowered and authorized by

Purchaser to treat the said guaranty fund as its

own property, free from any equity or claim of

Purchaser, and the same shall be retained by Cor-

poration as liquidated damages for the breach of

this contract, and Corporation shall without notice

from and after the date of the breach of any cove-

nant in this contract contained be released from

any and all obligation, either in law or equity,

to repay any of the said sums so accumulated and

paid to Corporation, or to make deliveries of said

rail or rail accessories hereunder, and Corpora-

tion may treat the said material in all respects

as if this memorandiun of agreement had never

been in effect, and may proceed immediately to

sell all such rail and accessories in the open market.

If, however. Purchaser shall promptly and faith-

fully perform each and every covenant and con-

dition herein contained, by him to be kept, includ-

ing the payments herein provided to be made by

him, and shall have removed the portions of said

material from the yards at Vancouver, Washing-

ton, and at Earlington, Washington, then Corpo-

ration agrees to credit Purchaser in the final set-

tlement and payment for the remaining amount

of rail and material on hand on the 1st day of

August, 1921, with the said guaranty fund herein

provided to be accumulated.
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11. Corporation as aforesaid, being constrained

by the necessities and nature of its business to

eifect an early disposition of its rail and accesso-

ries, as a part of the consideration of this con-

tract [130] agrees to credit Purchaser with the

amount of Thirty One Thousand Five Hundred

Twenty Two Dollars and Twenty Two Cents and

to deliver to Purchaser certain United States Lib-

erty Bonds in the par value of ten Thousand dol-

lars ($10,000.00), both said bonds and money hav-

ing been forfeited heretofore by Purchaser to Cor-

poration, and having become the property of Cor-

poration, the said credit to be applied by Corpo-

ration on the amount due hereunder on August 1,

1921, but only in the event that Purchaser shall

have promptly and faithfully performed each and

every covenant herein contained by him to be

kept and shall tender in cash the difference be-

tween the amount so due on August 1st, 1921, as

lierein provided, and the said sum of Thirty One

Thousand Five Hundred Twenty Two Dollars and

Twenty Two Cents. It is expressly agreed be-

tween the parties hereto that nothing in this para-

graph contained shall in any wise be deemed to

be a waiver of any of the rights of Corporation

in and to the said sum of Thirty One Thousand

Five Hundred Twenty Two Dollars and Twenty

Two Cents or the said Libei-ty Bonds, and that

in the event of the failure of Purchaser so to com-

ply with this agreement, nothing herein contained

shall be deemed to have revived or reinstated any

rights which the Purchaser might have had or
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claimed to have had in the said sum of Thirty

One Thousand Five Hundred Twenty Two Dollars

and Twenty Two Cents or the said Liberty Bonds

in the par value of ten thousand dollars ($10,-

000,00).

12. In consideration of the premises the parties

hereto further agree to extend the terms of that

certain indenture of lease entered into between them

on the 15th day of December, 1919, and kno\vn as

Contract SPC-457, up to and including the 15th

day of December, 1922.

13. Neither this contract nor any interest therein

shall be transferred or assigned by the Purchaser

to any person, tirm or corporation without the writ-

ten consent of the Corporation, and in case of said

transfer or sale without written consent, the Cor-

poration may refuse to carry out this contract,

either with the Purchaser or his assignee, and all

rights of action for any breach of this contract by

Purchaser are reserved to Corporation.

14. Purchaser agrees that there is no written

agreement or verbal understanding of any kind or

nature with Corporation or any of its [131] rep-

resentatives, whereby this agreement or any part

thereof is altered, modified or varied in any manner

whatsoever from the conditions above out, nor any

of its conditions waived.

15. Time is hereby declared to be the essence of

this agreement.
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IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals the day

and year first above written.

UNITED STATES SPRUCE PRODUC-
TION CORPORATION.
By (Sgd.) CHAS. VAN WAY,

President.

Attest: (Sgd.) MAX CHURCH,
Secretary.

(Sgd.) A. C. CALLAN. (Seal)

Witnesses—As to A. C. Callan:

(Sgd.) H. P. LEE.

As to U. S. S. P. Corp.

(Sgd.) WM. E. FARR.

Approved. Date June 16/21.

(Sgd.) JACOB E. FICKEL.
JACOB E. FICKEL,

Major, A. S.

Comptroller-Treasurer. [132]

PLAINTIFF'S EXHIBIT No. V.

WAR DEPARTMENT.

UNITED STATES SPRUCE PRODUCTION
CORPORATION.

Portland, Ore., Sept. 29, 1921.

From Legal Department.

To Mr. A. C. Callan, Oregon Building, Portland,

Oregon.

Subject: Cancellation of contracts.

Dear Sir:

1. Contract SPC-333, entered into between

United States Spruce Production Corporation and
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yourself on the 5th day of April, 1919, provided

that this corporation should sell to you and you

should buy from it a large quantity of steel rail

both new and relaying rail and accessories, includ-

ing spikes, bolts, angle bars, switches and other rail,

accessories and fittings. By the terms of the said

contract you were to pay for the said material at

the prices and according to the terms therein pro-

vided and to take delivery and pay for at least one-

third of said material by July 1, 1919, at least two-

thirds of said material by October 1, 1919, and the

balance or remaining portion of said material by

December 30, 1919.

2. On the 8th day of November, 1919, it becom-

ing apparent that you would fail to conform to the

terms of said Contract SPC-333, this corporation

entered into an extension agreement with yourself,

known as Supplemental Contract SPC-333, which

provided that you were to take delivery and pay for

at least one-third of said material on or before

April 1, 1920, at least two-thirds of said material

on or before July 1, 1920, and the balance thereof on

or before October 1, 1920.

3. Upon your further failure to take delivery

and pay for the said material as provided in the

extension to Contract [133] SPC-333, on the 3d

day of Februar37^, 1921, United States Spruce Pro-

duction Corporation entered into a further exten-

sion agreement with yourself, extending the time

for delivery and payment of said material to the

1st day of June, 1921, said extension being num-

bered Supplemental Contract SPC^82.
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4. When upon the 2(i day of June, 1921, you

had failed to perform the terms of the said Supple-

mental Agreement SPC-482, upon your representa-

tion that you had been unable to dispose of any

appreciable quantity of said material, and your fur-

ther showing that conditions in the near future

would enable you to pay for and remove all of the

balance of both rail and accessories, this corpora-

tion entered into a further extension agreement

with you, known as Contract SPC-496, by the terms

of which extension agreement the time for per-

formance was extended to the 1st day of August,

1921, and in the said extension agreement SPC-
496, it was provided that you should have paid for

all of said material by the 1st day of August, 1921.

5. Contract SPC-333 provided ^hat you should

deposit with corporation Liberty Bonds in the sum

of $5,000.00, and that at the time of any delivery

under this contract you should further deposit $5.00

for each and every ton of relaying rail delivered

to you, and the sum of $7.50 for each and every

ton of new rail and accessories delivered to you,

until the total amount so accumulated should equal

$45,000.00 which sum so deposited should go into

a guaranty fund to be retained by corporation as

security for the performance of the terms of said

agreement.

6. According to the terms of Supplemental Con-

tract SPC-333, an additional $5,000.00 in Liberty

Bonds was deposited with corporation as further

security for the performance of the said contract

and extension, and the same became a part of the
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guaranty fund mentioned above, and described in

the said contract and extension thereof.

7. Supplemental Contract SPC-482 provided

that that provision contained in Contract SPC-333

providing for a maximum g"uaranty fmid of

$45,000.00 was expressly revoked and cancelled,

[134] and $5.00 per ton for each ton of relaying

rail, and $7.50 for each ton of new rail and ac-

cessories, should be paid by you to corporation as

the said rail and accessories were delivered to you.

8. Contract SPC-496 contained a like provision

that $5.00 for each and every ton of relaying rail,

and $7.50 for each and every ton of new rail and

accessories delivered, should be paid into the said

guaranty fund, and further provided that you

should pay to this corporation on the 2d day of

Jmie, 1921, the sum of $5,000.00, and a like sum of

$5,000.00 upon the 15th day of June, 1921, and a

like sum of $5,000.00 upon the 1st day of July,

1921, and a like sum of $5,000.00 on the 15th day

of July, 1921, irrespective of the purchase price of

said material, and irrespective of the sum per ton

deposited in accordance with the provisions of the

contract heretofore entered into. The said sums

of $5,000.00 aggregating $20,000.00 were to consti-

tute a part of the said guaranty fund.

9. Contract SPC-496 recited that the guaranty

fund accumulated upon the 2d day of June, 1921,

in the sum of $31,522.22, together with the Liberty

Bonds in the par value of |10,000.00, had become for-

feited to this corporation by reason of your failure

to perform the above-mentioned contracts, but the
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said Contract SPC-496 provided that in the event

that you should promptly and faithfully perform

each and every covenant therein contained, and

should tender in cash on the 1st day of August,

1921, the difference between the amount due for

rail and accessories, and the said sum of $31,522.22,

then and in that event only the said guaranty

fund should be credited to you upon a balance due

this corporation on the said 1st day of August, 1921,

and the said Liberty Bonds in the par value of

$10,000.00 should be returned to you, but that in

the event of your failure to so comply with the

terms of the agreement, nothing in the said con-

tract contained should be construed to revive or

reinstate any rights which you might have, or claim

[135] to have, in the said guaranty fund, or in

the said Liberty Bonds.

10. You have failed, refused and neglected to

carry out the terms of the said Contract SPC-333,

Supplemental Contract SPC-333, Supplemental

Contract SPC-482, and Contract SPC-496, or any

of them. There is now remaining unpaid for and

undelivered a large quantity of rail and accessories

aggregating more than five thousand tons. You

have further failed, refused and neglected to pay

into the guaranty fund the sum of $5,000.00 upon

the 1st day of July, 1921, and the sum of $5,000.00

upon the 15th day of July, 1921, as provided in

said Contract SPC-496.

11. You have further failed, refused and neg-

lected to tender in cash to this corporation the dif-

ference between the amount due for all rail and ac-
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cessories remaining unpaid for and undelivered

upon the 1st day of August, and the said sum ac-

cumulated in the guaranty fund, as aforesaid.

12. You will therefore please be advised that

United States Spruce Production Corporation has,

upon this 29th day of September, 1921, cancelled,

revoked and rescinded the said Contracts SPC-
333, Supplemental Contract SPC-333, Supplemen-

tal Contract 'SPC-482, and Contract SPC-496, and

has declared any and all rights which you might

have had, or claimed to have had under the said

contracts, or any of them, null and void, together

with any and all right, title or interest which you

might have had, or claimed to have had, in or to

the said guaranty fund above mentioned, or any

part thereof, or the said rail or accessories, or either

of them. This corporation has further retained

the said Liberty Bonds and the said sums of money

accumulated in said guaranty fund, as liquidated

damages for the breach of said contract as therein

provided, and all your rights in and to the said con-

tracts, or the subject matter thereof, are hereby

declared to be forfeited and held for naught.

Yours truly,

UNITED STATES SPRUCE PRODUC-
TION CORPORATION,

By CHAS. VAN WAY,
President. [136]
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DEFENDANT'S EXHIBIT "A."

August 19, 1920.

U. S. Spruce Production Corporation,

Couch Building,

Portland, Oregon.

Contract No. 333.

Gentlemen

:

1. Acknowledging yours of the 18th relative to

rail from Clatsop.

2. The greater portion of the rail from Clatsop

already has been shipped out and you have already

been paid for same.

3. We are agreeable to accepting all of the Clat-

sop rail that v^ill classify under relayers.

4. Some of this Clatsop and other rail that is

now in the cull pile,' can be worked over and put

into shape either by sawing off the ends and re-

drilling, or by using necessary labor to straighten

the rail. After this has been accomplished we

would be willing to accept any of these rails that

were put in relaying condition. Or if you do not

care to do the work and we could agree on some

basis of allowance, or some price for this paiiicular

cull material, we will be agTeeable to negotiating

with you, feeling that there would be no difficulty

in getting together, as we both want to treat each

other fairly.

5. To attempt to aggregate the Clatsop rail from

the other would involve considerable expense and

burden upon you, something we do not want to do.

It would be hard to identify each individual rail,

so we better continue to ship out what we possibly
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can, and then have some agreement as to the scrap,

[137] or you may desire to dispose of it in some

other direction.

6. If the above is not in accord with your de-

sires, please advise and also give us an expression

as to your wishes, and if anything within reason,

am quite confident we can reach a satisfactory

understanding.

Yours truly,

A. C. CALLAN. [138]

DEFENDANT'S EXHIBIT ''B."

Portland, Ore., June 28, 1921.

United States Spruce Production Corporation,

Couch Building,

Portland, Ore.

Gentlemen

:

Eeferring to the present contract on rails and ac-

cessories :

Owing to inability to obtain payments as

promised, and collections as anticipated, it is im-

perative that an extension and readjustment be

made on the existing supplemental contract. This

is in line with other contracts that the War De-

partment has in effect, and we believe that we

should be treated on a parity.

The present condition was not anticipated by any

of us—neither did we consider that it would last

as long as it has; and in fairness to all concerned

would appreciate a conference on Wednesday,

June 29th.

Yours truly,

A. C. CALLAN. [139]
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STIPULATION RE PROPOSED BILL OF
EXCEPTIONS.

IT IS HEREBY STIPULATED between the

undersigned counsel and attorneys for the respec-

tive parties in the foregoing entitled cause, that the

foregoing proposed bill of exceptions is a true

and correct statement of all the proceedings had

upon the trial of said cause, and of the objections,

rulings and exceptions had and taken, and that the

same contains all the testimony, evidence and ex-

hibits, offered and received upon said trial by

the respective parties, and inasmuch as the same

is not a part of the record, that the same may be

settled and certified by the Judge, and made a part

of the record in this cause, without further notice.

SHEPPARD, PHILLIPS & RALSTON,
RICHARD SLEIGHT,

Attorneys for Plaintiff.

CAREY & KERR,
OMAR C. SPENCER,

Attorneys for Defendant.

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS.

I, Robert S. Bean, Judge of the District Court

of the United States for the District of Oregon,

before whom the said cause was tried without a

jury, a jury trial having been waived by the parties

by stipulation in writing duly made and filed,

hereby certify that the foregoing proposed bill of
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exceptions contains a true and correct statement of

all proceedings had upon the trial of said cause, and

contains, with the exhibits thereto attached, all of

the testimony, evidence and exhibits offered and

received in evidence upon the said trial, and be-

cause the same is not part of the record, the same

is hereby settled as the bill of exceptions herein,

and is hereby made a part of the record.

Dated June 14, 1928.

E. S. BEAN,
Judge.

Filed June 14, 1928. [143]

AND AFTERWARDS, to wit, on the 26th day of

June, 1928, there was duly filed in said court a

petition for appeal, in words and figures as

follows, to wit: [144]

[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER
ALLOWING SAME.

To the Honorable R. S. BEAN, District Judge:

The above-named plaintiff, feeling himself ag-

grieved by the judgment made and entered in this

cause on the 2d day of April, A. D. 1928, hereby

appeals from said judgment to the United States

Circuit Court of Appeals, for the Ninth Circuit,

for the reasons specified in the assignment of errors,

filed herewith, and he prays that his appeal be

allowed and that citation be issued, as provided by

law; and that the transcript of record, proceedings
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and papers, upon which said judgment was based,

duly authenticated, may be sent to the United

States Circuit Court of Appeals, for the Ninth

Circuit, sitting at Portland, Oregon ; and

Your petitioner further prays that the proper

order, touching the security required of him to per-

fect his appeal, be made.

Dated this 26th day of June, 1928.

SHEPPARD, PHILLIPS & RALSTON,
RICHARD SLEIGHT,

Attorneys for Plaintiff. [145]

The within petition is hereby granted and the

appeal allowed upon the plaintiff giving a bond,

conditioned as required by law, in the sum of Two

Hundred Fifty ($250.00) Dollars.

R. S. BEAN,
District Judge.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing petition for appeal

by copy, as prescribed by law is hereby admitted,

at Portland, Oregon, this 26th day of June, 1928.

CAREY & KERR,
Attorneys for Defendant.

Filed June 26, 1928. [146]

AND AFTERWARDS, to wit, on the 26th day of

June, 1928, there was duly filed in said court an

assignment of errors in words and figures as

foUows, to wit: [147]
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[Title of Court and Cause.]

ASSIOmiENT OF ERRORS.

Now, on this 26th day of June, 1928, comes the

plaintiff by his attorneys, and says that the judg-

ment entered in the above cause, on the 2d day of

April, 1928, is erroneous and that error was com-

mitted by the Court in this

:

1. That the Court erred in finding the issues and

rendering judgment for the defendant, in that the

undisputed evidence showed that the guaranty fund

for the recovery of which this action was brought

constituted a penalty and not liquidated damages,

because the damage for the bereaches of which the

defendant attempted to cancel the contracts and to

forfeit said fund were easily and readily ascertain-

able, and said breaches only consisted in failure to

perform at most two of the many covenants to be

performed by the plaintiff.

2. That the Court erred in not finding and ren-

dering judgment for the plaintiff for the amount

claimed by him, the undisputed evidence showing

that there was no damage to the defendant by the

failure of the plaintiff to take and pay for the

material remaining on August 1, 1921, as [148]

required by the contracts; for the overwhelming

and practically undisputed evidence showed that at

that time and place, as well as when the notice of

cancellation was given by the defendant on ^Sep-

tember 29, 1921, there was a market for the said
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material and that the market value of the same

was equal to if it did not exceed the contract price

of the same.

3. The Court erred in not finding for the plain-

tiff and rendering judgment in his favor for the

amount claimed, upon the ground that if there was

any breach of the contracts by him, it was only

in the failure to pay the Five Thousand ($5,000.00)

Dollars, payable on July 1st and July 15th, 1921,

respectively, and in failing to take and pay for, on

August 1, 1921, the balance of the material remain-

ing at that time, and that the undisputed evi-

dence shows that after these dates, as well as after

September 29, 1921, when the defendant gave no-

tice of its cancellation of the contracts and of its

forfeiture of the guaranty fund, the defendant

continued to make deliveries of material to the

plaintiff under the contracts, and to accept pay-

ment therefor up to October 30, 1921, and never

gave any new notice of forfeiture or further op-

portunity to the plaintiff to pay up and continue

under the contracts; and that thereby the defend-

ant waived the prior breaches of the contracts by

plaintiff.

4. The Court erred in permitting the defend-

ant's witnesses, against plaintiff's objections, to

testify to the market value of the remaining ma-

terial at times for [149] two (2) years after the

breaches of the contract by plaintiff, the law limit-
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ing such testimony to the market value at the time

of the breach.

SHEPPARD, PHILLIPS & RALSTON,
RICHARD SLEIGHT,

Attorneys for Plaintiff.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing assignment of errors

by copy, as prescribed by law us hereby admitted,

at Portland, Oregon, this 26th day of June, 1928.

CAREY & KERR,
Attorneys for Defendant.

Filed June 26, 1928. [150]

AND AFTERWARDS, to vnt, on the 26th day of

June, 1928, there was duly filed in said court a

bond on appeal, in words and figures as fol-

lows, to wit : [151]

[Title of Court and Cause.]

UNDERTAKING ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,

that we, A. C. Callan, as principal, and the Ameri-

can Surety Company of New York, as surety, ac-

knowledge ourselves to be jointly indebted to the

United States Spruce Production Corporation, ap-

pellee, in the above cause, in the sum of Two

Hundred Fifty ($250.00) Dollars, conditioned

THAT WHEREAS, on the 2d day of April,

1928, in the District Court of the United States, for
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the District of Oregon, in an action depending in

that court, wherein A. C. Callan was plaintiff,

and the United States Spruce Production Cor-

poration was defendant, a judgment was rendered

against the said A. C. Callan, and the said A. C.

Callan having obtained an appeal to the United

States Circuit Court of Appeals for the Ninth

Circuit, and filed a copy thereof in the office of the

Clerk of court to reverse the said judgment, and a

citation directed to the said United States Spruce

Production Corporation citing it and admonishing

it to be and appear before the United States Circuit

Court of Appeals for the Ninth Circuit, to be held

in San Francisco, Cal., according to law, within

thirty (30) days from the date hereof,

NOW, THE CONDITION OF THE ABOVE
OBLIGATION is such that if the said A. C. Callan

shall prosecute his appeal to [152] effect, and

answer all costs, if he fail to make his plea good,

then the above obligation to be void; otherwise to

remain in full force and virtue.

IN WITNESS WHEREOF, the said principal

and surety have caused their names and seals to be

hereunto signed and affixed this 25th day of June,

1928.

(Signed) A. C. CALLAN,
Principal.

AMERICAN SURETY COMPANY OP
NEW YORK.

By (Signed) W. A. KING,

[Corporate Seal] Resident Vice-president.
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Attest: E. MURRAY,
Resident Asst. Secy.,

Surety.

The foregoing undertaking is hereby approved

by me this 26th day of June, 1928.

R. S. BEAN,
District Judge.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing undertaking on ap-

peal by copy, as prescribed by law is hereby ad-

mitted, at Portland, Oregon, this 26 day of June,

1928.

CAREY & KERR,
Attorney for Defendant.

Filed June 26, 1928. [153]

AND AFTERWARDS, to wit, on the 26th day of

June, 1928, there was duly filed in said court

a praecipe for transcript, in words and figures

as follows, to wit: [154]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To Geo. H. Marsh, Clerk of the Above Court

:

The plaintiff herein respectfully requests that

you prepare, certify, and file in the United States

Circuit Court of Appeals for the Ninth Circuit,

at San Francisco, California, for use on appeal
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in that court, the following papers, orders and

proceedings filed and had in this cause:

1. Complaint and process.

2. Answer.

3. Petition for removal.

4. Order for removal.

5. Bond on removal.

6. Judgment of the Court.

7. Motion for new trial.

8. All orders entered in the cause.

9. Bill of exceptions.

10. AssigTiment of errors.

11. Notice of appeal and allowance.

12. Undertaking on appeal.

Dated this 26th day of June, 1928.

SHEPPARD, PHILLIPS & RALSTON,
RICHARD SLEIGHT,
Attorneys for Plaintiff.

State of Oregon,

County of Multnomah,—ss.

Due service of the foregoing praecipe for tran-

script of record by copy, as prescribed by law

is hereby admitted at Portland, Oregon, this 26th

day of June, 1928.

CAREY & KERR,
Attorneys for Defendant.

Filed June 26, 1928. [155]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the District Court of.

the United States for the District of Oregon, do

hereby certify that the foregoing pages, numbered

from three to one hundred fifty-five inclusive, con-

stitute the transcript of record upon the appeal

in a cause in said court, in which A. C. Callan is

plaintiff and appellant, and United States Spruce

Production Corporation, a corporation, is defend-

ant and appellee; that the said transcript has been

prepared by me in accordance with the praecipe

for transcript filed by said ai3pellant and is a full,

true and complete transcript of the record and

proceedings had in said court in said cause, in ac-

cordance with the said praecipe as the same appear

of record and on file at my office and in my cus-

tody.

I further certify that the cost of the foregoing

transcript is $23.50, and that the same has been

paid by the said appellant.

In testimony whereof I have hereunto set my
hand and affixed the seal of said court, at Port-

land, in said District, this 23d day of July, 1928.

[Seal] G. H. MARSH,
Clerk. [156]

,
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[Endorsed] : No. 5553. United States Circuit

Court of Appeals for the Ninth Circuit. A. C. Cal-

lan, Appellant, vs. United States Spruce Produc-

tion Corporation, a Corporation, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Oregon.

Filed July 25, 1928.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Frank H. Schmid,

Deputy Clerk.




